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It is not often that appellate courts are 
urged to reverse a conviction of homicide 
upon the ground of -undue haste, on the part 
of the trial court, in bringing the accused 
murderer to trial. The law’s delay is pro- 
verbial and expedition in legal proceedings is 
seldom made a ground of complaint. But 
such complaint was made in the recent Ne- 
braska case of Hoover v. State. The court 
held that ‘‘there must, to show prejudicial 
error, be made to appear something more than 
that, within three weeks after a homicide had 
been committed, there was a conviction of the 
accused, in respect to such homicide, of the 
crime of murder.’’ Two members of the 
court, however, take direct issue on that 
point, stating, in a dissenting opinion, that in 
their judgment the case should be reversed 
‘for the sole reason that the accused was put 
on trial over his objections, within so brief a 
period after the offense with which he was 
charged was committed, that he had no rea- 
sonable time to prepare his defense, and was 


not permitted the assistance of counsel within- 


the proper meaning of the term. The offense 
was charged to have been committed Decem- 
ber 13th. The defendant was held to answer 
December 18th. The information was .filed 
December 24th. He was arraigned Decem- 
ber 26th. He was put on trial December 27th, 
less than two weeks after the offense was com- 
mitted. It is true that there was no showing, 
by evidence preserved in the record, of public 
excitement or prejudice, preventing a fair 
trial. It is also true that a motion for a con- 
tinuance for the purpose of properly prepar- 
ing for trial must be supported by proof of 
the occasion therefor. But there is a differ- 
ence between the continuance of a cause and 
its mere postponement to a future day. The 
Same strictness is not required in order to 
procure a temporary postponement that is re- 
quired for a continuance over the term; and 
especially in a criminal case, although the ap- 
plication be for a continuance, if the proof be 
insuflicient, the court should postpone the 
trial if it would be unjust for any reason to 
proceed at once. This was a capital case. 
The life of the accused was at stake. We 





cannot shut our eyes to well known truths. 
Counsel, no matter how learned, no matter 
how experienced, require in all cases some 
time for preparation. Where his client’s life 
is at stake, any lawyer with a proper sense of 
the responsibility resting upon him requires a 
considerable time for the examination of the 
case, for reflection and for preparation for 
trial.’’ 

Many will be apt to indorse the view of the 
dissenting judge. It is true that a reason- 
ably speedy enforcement of the criminal law 
is necessary. But the court should not per- 
mit the clamor of newspapers or of the public 
to so far hasten prosecutions as to substan- 
tially deprive the accused of their constitu- 
tional privilege of a fair and impartial, as 
well as a speedy trial, and to the real assist- 
ance of counsel—that is, the assistance of 
counsel who have had a reasonable opportu- 
nity to investigate the case and prepare a de- 
fense. 


> 


By treaties and statutes of the United States 
the right of the Cherokee Indian nation to 
exist as an autonomous body, subject always 
to the paramount authority of the United 
States, has been recognized. And from this 
fact there has consequently been conceded to 
exist in that nation power to make laws defin- 
ing offenses and providing for the trial and 
punishment of those who violate them when 
the offenses are committed by one member 
of the tribe against another one of its mem- 
bers within the territory of the nation. In 
accordance with this principle the Supreme 
Court of the United States recently held, in 
the case of Talton v. Mayes, that the crime of 
murder committed by one Cherokee Indian 
upon another within the jurisdiction of the 
Cherokee Nation is an offense, not against 
the United States, but against the local laws 
of the Cherokee Nation, and that necessarily 
the statutes of the United States which pro- 
vide for an indictment by a grand jury, and 
the number of persons who shall constitute 
such a body, have no application, for such 
statutes relate only, if not otherwise specially 
provided, to grand juries impaneled for the 
courts of and under the laws of the United 
States. The question, therefore, suggested 
by the court was, Does the fifth amendment 
to the constitution apply to the local legisla- 
tion of the Cherokee Nation so as to require 
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all prosecutions for offenses committed against 
the laws of that nation to be initiated by a 
grand jury organized in accordance with the 


provisions of that amendment? The solution 
of this question, the court says, involves an 
inquiry as to the nature and origin of the 
power of local government exercised by the 
Cherokee Nation, and recognized to exist in 
it by the treaties and statutes above referred 
to. Since the case of Baron v. City of Balti- 
more, 7 Pet. 245, it has been settled that 
the fifth amendment to the constitution of 
the United States is a limitation only upon 
the powers of the general government; that 
is, that the amendment operates solely on the 
constitution itself by qualifying the powers of 
the national government which the constitu- 
tion called into being. To quote the language 
of Chief Justice Marshall, this amendment is 
limitative of the ‘‘powers granted in the in- 
strument itself, and not of distinct govern- 
ments framed by different persons and for 
different purposes. If these propositions be 
correct, the fifth amendment must be under- 
stood as restraining the power of the general 
government, not applicable to the States.’’ 
The court cites Fox v. Ohio, 5 How. 424; 
Withers v. Buckley, 20 How. 84; Twitchell 
v. Com., 7 Wall. 321; Edwards v. Elliott, 2 
Wall. 532, 557; Tearson v. Yewdall, 95 U. S. 
294, 296; Davis v. Texas, 139 U.S. 651, as 
sustaining this view. The present case, in 
this regard, they hold, depends upon whether 
the powers of local government exercised by 
the Cherokee Nation are federal powers, cre- 
ated by and springing from the constitution 
of the United States, and hence controlled 
by the fifth amendment to that constitution, 
or whether they are local powers not created 
by the constitution, although subject to its 
general provisions and the paramount author- 
ity of congress. ‘‘The repeated adjudica- 
tions of this court have long since answered 
the former question in the negative, in 
Cherokee Nation v. Georgia, 5 Pet. 1.’’ 








NOTES OF RECENT DECISIONS. 


FoREIGN JUDGMENT — DEFENSE — SERVICE 
oF PRocEss — JURISDICTION OF FOREIGN 
Court. — The law regarding foreign judg- 
ments is clearly stated in a recent decision 
of the Supreme Court of Connecticut in the 








opinion by Judge Baldwin in the case of 
Fisher v. Fielding, 34 Atl. Rep. 714. The 
defendant, a citizen of Connecticut, was 
served with process while transiently stopping 
at a hotel in Birmingham, England, and as 
he was about to take his departure for home. 
He failed to appear and judgment went 
against him by default in the English court. 
An action was brought on the judgment in 
Connecticut, and the defendant set up a 
special plea to the jurisdiction of the foreign 
court. The Connecticut Supreme Court held 
that ‘‘the fact that the defendant was a for- 
eigner, making but.a brief stay in the coun- 
try, and on the point of leaving it for his 
own, did not deprive the courts of England 
of all jurisdiction over him. He accepted 
the forum when he voluntarily placed himself 
on English soil, and so came under an im- 
plied obligation to respect such legal process 
as might be served upon him there, to the 
extent of satisfying any resulting judgment 
duly rendered for a pecuniary demand.” 
And they also held that ‘tno one who has 
been, or could have been, heard upon a dis- 
puted claim, in a cause to which he was duly 
made a party, pending before a competent 
judicial tribunal, having jurisdiction over 
him, proceeding in due course of justice, and 
not misled by the fraud of the other party, 
should be allowed after a final judgment has 
been pronounced, to renew the contest in 
another country.’’ The question was also 
raised as to how far a foreign judgment for a 
sum of money, rendered against one of our 
citizens, should be held conclusive in a suit 
brought for its collection. The cases of 
Abouloff v. Oppenheimer, 10 Q. B. Div. 295, 
802, and Vadala v. Lawes, 25 Q. B. Div. 
310, 316, 319, state the English rule to be 
that the defendant cannot go into the merits 
of the original cause of action, which were 
treated in the foreign court, unless it be nec- 
essary to support a claim that the judgment 
was obtained by fraud. In such a case, the 
merits may be retried, not to show that the 
foreign court came to a wrong conclusion, 
but that it was fraudulently misled into com- 
ing to a wrong conclusion, and if the triers 
are convinced that the foreign judgment 
should have been rendered, on the merits 
the other way, but still do not find that there 
was fraud, the defense fails. Following this 
doctrine, the Connecticut court held that the 
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judgment in suit was conclusive as to the 
merits of the cause of action, and should be 
enforced. The Supreme Court of the United 
States have recently held that the effect to 
be given to a foreign judgment in personam, 
fora money demand, must be determined 
either by the comity of nations, the rule of 
absolute reciprocity, or the personal obliga- 
tion resting upon the defendant. Turning 
upon the question of reciprocity, in the case 
of Hilton v. Guyot, 159 U. S. 113, 16 S. C. 
Rep. 139, they decided that the judgment of 
a court of France was not conclusive in the 
United States. The Connecticut Supreme 
Court neither criticized nor approved the 
doctrine of Hilton v. Guyot, but held that 
‘whichever test may be adopted, the result 
would be the same where the question arises 
between the courts of England and those of 
an American State which was once an English 
colony.’’ 





LiveRYMAN’s Lign—Wuo EntTITLED TO— 
Grooms.—It is decided by the Supreme 
Court of Minnesota, in Skinner v. Caughey, 
that Gen. Stat. 1894, § 6248, does not give 
a lien to a servant of the owner for his serv- 
ices as groom or care-taker of horses or other 
domestic animals, but only to those, such as 
boarding stable keepers or agisters, who 
board or keep animals bailed to them for this 


purpose. It appeared that the owner of a, 


horse bailed it to the keeper of a boarding 
stable, to be boarded and stabled, but hired 
the defendant to water, feed, groom, and 
exercise the animal. For these purposes 
the defendant had exclusive. charge of the 
horse, but he had nothing to do with furnish- 
ing it food or stabling, which were furnished 
by the keeper of the stable: Held, that de- 
fendant’s services were merely those of a 
groom, and his custody of the animal merely 
that of a servant. The court says: 

The provisions of this act so far as material here are 
that “any keeper of a livery or boarding stable for 
horses,”’ etc., ‘and any person who pastures or keeps 
the same at the request of the owner or lawful posses- 
sor thereof, shall have a lien for his charges for* * * 
keeping, supporting, and caring for such property.” 
The object of this and other statutes providing for a 
lien on domestic animals is apparent. At common 
law, boarding stable keepers and agisters had no lien 
for the keep of animals bailed to them for this pur- 


pose, as they were deemed not within the rule which 
gives a lien to one who, by his labor and skill, has in- 


creased the value of a chattel bailed to him, nor with- 


in the reason of the rule which gives a lien to an inn- 
keeper, viz: that he is bound to entertain and provide 








for any one who presents himself in the character of 
aguest. The soundness of this doctrine has been 
sometimes questioned. Steinman v. Wilkins, 7 Watts 


& 8. 466; Kelsey v. Layne, 28 Kan. 218. But the law. 


is well settled as we have stated it. The object of 
these and kindred statutes is to change this common- 
law rule by giving boarding stable keepers and agist- 
ers (those who take the animalsof another into their 
own grounds, to be fed for a consideration to be paid 
by the owner) a lien on the animals for the food and 
shelter furnished for them. Almost every State has 
enacted a statute of this kind, but so far as we have 
discovered they are limited to those who furnish food 
and stabling or shelter to animals bailed to them for 
that purpose. While the lien given by such statutes 


may, and usually would, extend te and include such .- 


care of the animals as is connected with and incident 
to the furnishing of board and stabling, we have 
found no statute which gives a lien to a mere servant 
of the owner for,his services as groom or mere care- 
taker. The nearest approach to this is to be found in 
the statutes of Western grazing States (where the 
pasturage is generally on public lands) which give a 
lien to “therders.’”?’ There is nothing in our statute 
that indicates an intention to give alien tothe mere 
servant of the owner for his wages for taking care of 
an animal; and we think no decision can be found 
holding that any statute of a similar nature gives a 
lien under such circumstances. Bailey v. Davis, 19 
Or. 217, 28 Pac. Rep. 881; Hoover v. Epler, 52 Pa. 
522. Ifit be held that defendant has a lien, then, on 


the same ground, it would follow that every coach- . 


man, plowman, stage driver, and hostler has a lien 
for like services on the team which he drives or 
grooms. The statute was never intended to apply to 
such cases, but merely to give a lien to those to whom 
animals are bailed for the purpose of being boarded 
or pastured by the bailee. The word “keep” being 
used in connection with the word ‘“‘pasture,”’ is evi- 
dently used in the sense of “keeping” or “‘boarding.” 





QuircLtaim DEED—ReEcorpinc—Bona FIDE 
PurcuasER.—The New York Court of Ap- 
peals decided, in Wilhelm v. Wilkins, that the 
holder of a quitclaim deed is entitled to be re- 
garded as a bona jide purchaser for value 
without notice under the recording act, and 
will be protected as against a prior but sub- 
sequently recorded warranty deed. The 
court says: 


While there seems to have been no decision by this 
court upon precisely such a case as is here presented, 
nevertheless, there are decisions to the effect that 
deeds which “remise, release and quitclaim” are 
operative as a conveyance of land by way of bargain 
and sale. Such are, for instance, the cases of Lynch 
v. Livingston,6 N. Y., at p. 434, and Striker v. Mott, 
28 Id., at p. 92, which rested upon the authority of 
the early case of Jackson vy. Fish, 10 Jobns. 456. This 
latter case did away with the strictness in which a re- 
lease or quitclaim had been sometimes regarded. In 
Sparrow v. Kingman, 1 N. Y. 242, it was assumed in 
the opinion that an ordinary quitclaim deed might be 
used to pass the fee to an estate; so that whatever the 
interest or estate of the grantor, whether that of ten- 
ant for life or years, or a fee, it would pass by such a 
conveyance. But the provisions of the revised stat- 
utes should make the matter perfectly clear. ‘Deeds 
of bargain and sale and lease and release may continue 
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to be used and shall be deemed grants; and, as such, 
shall be subject to all the provisions of this chapter 
concerning grants.” 1R.S. 739,§ 142. The require- 
ment of the recording act (1 R. 8S. 756, § 1), is that 
every conveyance of real estate shall be recorded in 
the office of the clerk of the county where it is situ- 
ated, and if not so recorded it shall be void as against 
.any subsequent purchaser in good faith and fora 
valuable consideration, whose conveyance shall be 
first duly recorded. Section 38 of the chapter pre- 
scribes that ‘“‘the term ‘conveyance,’ as used in this 
chapter, shall be construed to embrace every instru- 
ment in writing, by which any estate, or interest in 
real estate, is created, aliened, mortgaged or assigned; 
or by which the title to any real estate may be affected 
in law or in equity.” The elasticity of the term ‘‘con- 
veyance” thus appears to be quite sufficient to com- 
prehend a grant by way of quitclaim, or of bargain 
and sale. 

The argument for the defendant is that the unre- 
corded deed from Tallman to Page was a valid con- 
veyance, and that Penfield, as grantee under Tall- 
man’s quitclaim deed, has no better right to the pos- 
session of the property than her grantor had, and as 
he had none at the time of the delivery of the quit- 
claim deed, there was nothing for it to grant. I fail 
to see the relevancy or importance of the argument, 
when considering the purpose and scope of the re- 
cording statute, which is designed, obviously, to afford 
protection to purchasers, in good faith and without 
notice, from those having an apparent title to land. 
In the cases in the United States Supreme Court of 
May v. Le Claire, 11 Wall. 217, 282, and Villa v. Rod- 
riguez, 12 Jd. 323, 338, it was, indeed, suggested that 
one who acquires his title by quitclaim deed cannot 
be regarded as a bona fide purchaser without notice, 
and that, as the conveyance by such a deed would pass 
the title as the grantor held it, the grantee would take 
only what the grantor could lawfully convey. The 
expression of such an opinion in those cases was un- 
necessary for their decision, and nothing was, in fact, 
decided against the competency of quitclaim deeds to 
convey interests in land. They were based on the 
case of Oliver v. Piatt, 3 How. (U. S.) 333; but that 
case did not go to any further extent, with reference 
to the question of the validity of a quitclaim deed as a 
conveyance, than to point it out, in connection with 
other facts in the case tending to show notice, as a 
significant circumstance. Mr. Rawle, in his work on 
Covenants (4th ed., p. 35), criticises Oliver v. Piatt, 
and observes, in answer to the suggestion in the de- 
cision, that a deed with general warranty might as 
well be regarded as a “significant circumstance ;’’ for, 
unless there had been something wrong about the 
title, the purchaser would not have demanded a gen- 
eral covenant, and he must have intended to rely upon 
it for his protection. These cases, and others in the 
State courts, to which the appellant refers, and which 
I have examined, not because they can be authorita- 
tive, but for the purpose of investigation, do not go 
quite so far a3 the appellant would have us believe, 
except in the one case of Marshall v. Roberts, 18 Minn. 
405, where a contrary view of the question seems to 
have been taken. The Supreme Court of Iowa, while 
holding that a quitclaim deed would not protect a 
purchaser from one whose title was tainted by fraud, 
seems to have held, under the recording statutes in 
that State, that a purchaser acquiring title by quit- 
claim takes precedence of one holding under a prior 
but unrecorded deed, of which he had no notice. 
Springer v. Bartle, 46 Iowa, 688; Pettinger v. Devin, 

d. 344. In the Texas case of Thorne v. Newson, 














64 Tex. 161, the question appears to have been raised, 
but it was left undetermined. The distinction, how- 
ever, was made there between a contract calling for 
the sale of the vendor’s interest in the land, or, as it 
is termed, ‘‘chance of title,”? and one calling for a con. 
veyance of the land as distinguished from a release of 
the vendor’s rights. The intimation from the de- 
cision is that if there was a conveyance intended the 
bona fide purchaser would be protected. In the Mis- 
souri case of Ridgefield v. Haliday, 59 Mo. 444, the 
title of the holder by quitclaim deed from the holder 
of the record title was actually affected, because of his 
having notice of facts respecting the title of the true 
owner of the Jand. 

On the other hand, there are many decisions by the 
State courts to the effect that the holder of the quit- 
claim deed is entitled to be regarded as a bona /Jide 
purchaser, and to be protected against a prior, but 
subsequently recorded, deed. Brown v. Banner Coal 
Co., 97 Ill. 214; Chapman y. Sims, 53 Miss. 154; Cutler 
v. James, 64 Wis. 173; Shotwell! v. Harrison, 22 Mich, 
410; Graft v. Middleton, 48 Cal. 341; Wellington vy, 
Hardin, 75 Mo. 429. The recording statutes in these 
different States are very similar to, if not substantially 
the same as, the New York statute; and the effect of 
the decisions is to make a deed of real estate by quit- 
claim as operative to transfer title as would be a deed 
of bargain and sale, and to hold that the prior record- 
ing of such a deed would give it a preference over 
one previously executed and delivered, but which 
was subsequently recorded. 





DanGEROUS SUBSTANCE ON PREMISES—Es- 
CAPE—LIABILITY TO GuEST oF TENANT.—In 
Defiance Water Co. v. Olinger, 44 N. E. 
Rep. 238, decided by the Supreme Court of 
Ohio, it is held that one who collects, on his 
own premises a substance liable to escape, 
and, if it should escape, likely to cause mis- 
chief, must at least use reasonable care to 
restrain it. If for want of such care it es- 
capes and injures persons or property right- 
fully on adjoining premises, he is answerable 
for the damages sustained on account there- 
of; that where such dangerous substances 
and a dwelling house are both situated on the 
same parcel of land, and subject to the same 
general ownership, the dwelling house should 
be regarded, in this connection, as situated 
on adjoining premises, if it is in the posses- 
sion of and occupied as a family residence by 
a tenant, even if such tenancy be at will only, 
by aservant of such owner, and his occu- 
pancy is without a fixed rental, but is part of 
the compensation paid for his services, and 
such services are performed in or about the 
business with which such dangerous substance 
is connected. A guest, they hold, by the 
express or implied invitation of such tenant, 
is rightfully at his residence; and if, while 
there as such guest, such dangerous substance 
so collected on the adjoining premises es- 
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capes by the fault of the person who col- 
lected it, and injures her person, she may 
maintain an action against him to recover 
damages sustained on account thereof. The 
court said in part: 


The petition discloses that the water company had 
erected on its own premises a large iron tank or 
standpipe, about 20 feet in diameter and 140 feet high, 
which it maintained full of water, for the purpose of 
supplying its customers, the city of Defiance and its 
inhabitants; that it owned a dwelling house, situated 
within 50 yards of the standpipe, which was occu- 
pied by one John Gillum as a residence, who is con- 
ceeded to have been a servant of the water company; 
that the defendant in error was the mother-in-law ef 
said Gillum, and onthe day of the accident was at 
said dwelling house as his invited guest; that the 
standpipe had been negligently constructed, and, 
prior to the accident, had become cracked and weak- 
ened, to the knowledge of the waterworks company; 
that they negligently permitted ice to form, and sand, 
earth and dirt to accumulate therein; and that, by 
reason ‘of its defective construction, this accumula- 
tion ofice, sand, ete., and its cracked and weakened 
condition, so negligently permitted, the standpipe 
fell, whereby the water escaped therefrom with such 
force as to crush said residence, and overwhelmed 
the defendant in error, causing the injuries to her 
person of which she complained. That the fall of the 
standpipe and the resulting rush ofits waters, by 
which the defendant in error was overwhelmed and 
injured, was due to the negligence of the plaintiff in 
error, is admitted by the demurrer to the petition. 
She was at the dwelling house of her son-in-law, as 
the guest of himself or family, as she hada lawful 
right to be, and, while such guest, without the 
slighest fault chargeable to her in connection with the 
accident, sustained injuries attributive solely to the 
wrongful conduct of the plaintiffin error. If, under 
these circumstances, she cannot recover for those in- 
juries, it is because the plaintiff in error owed no 
duty her in this connection. 

The terms, as to rent or otherwise, upon which the 
dwelling house was occupied, do not appear. Gil- 
lum, the servant of the company, may have beena 
mere tenant at will, occupying it as part of the con- 
sideration he was receiving for his services, the latter 
being determinable at the pleasure of either party. 
Whether this supposition accords with the facts, or 
whether he was occupying it for a definite period at 
a fixed rental, is not material. In either case it was 
inhis possession, and occupied by him as a family 
residence. Whatever might be the character or dura- 
tion of his title, it was within the principle of those 
tules of law which protecta proprietor against in- 
juries caused by acts committed on adjoining prem- 
ises. His rights may not have been as extensive and 
valuable as those an owner in fee would have had, 
but such rights as he possessed were entitled to pro- 
tection. These protective principles enfold persons 
and personal property, as well as real estate. ‘o col- 
lect and maintain upon one’s premises substances 
likely to do mischief, if they escape, menaces persons 
and personal property in the vicinity equally with 
the real estate; and such persons and personal prop- 
erty, when rightfully there, should be equally pro- 
tected. The defendant in error was the guest of the 
occupant of the dwelling house. It was his privilege 
to expressly or impliedly invite her and she had a 
tight to accept the invitation. Being rightfully there, 








as the guest of the occupant of the dwelling house 
that was overwhelmed by the escaping water, we 
think her rights in this connection equal to his rights. 

This brings us to the consideration of the question 
of the liability of one who, for his own purposes, col- 
lects upon his premises a substance likely to injure 
others in case itescape. The principle upon which 
liability rests in such case, is quite unlike that which 
determines the liability of one who leaves, unguarded, 
excavations upon his own lands, or one who negli- 
gently constructs a building, so that it falls upon his 
own premises. In these latter cases, no one can be in- 
jured unless he comes upon the premises. If he re- 
mains away, he issafe. Inthe former, the danger 
arises from the natural tendency of the things to es- 
cape from the premises where stored, together with 
the likelihood of its doing injury ifit does escape 
therefrom. In England it seems to be settled, by 
Fletcher v. Rylands, L. R.1 Exch. 265, that the duty 
rests upon one who collects and stores upon his prem- 
ises inanimate substances or animate things from the 
escape of which injury is likely to follow, to prevent 
such escape. While this duty may not extend to 
trespassers, or those who, for their own purposes, 
without express or implied invitation from the pro- 
prietor, choose to come upon the premises, yet that 
case (Fletcher v. Rylands, supra), should be regarded 
as extending this duty to all persons who may be 
rightfully on adjoining premises. Blackburn, J., in 
the course of an able opinion, and speaking for the 
whole court, used the following language: “We 
think the true rule of law is that the person who, for 
his own purposes, brings on his land, and collects and 
keeps there anything likely todo mischief if it es- 
capes, must keep it in at his peril, and, if he does not 
do so,is prima facie answerable for all the damage 
which is the natural consequence of its escape. He 
can excuse himself by showing that the escape was 
owing to the plaintiff’s default, or, perhaps, that the 
escape was the consequence of avis major, or the act 
of God. * * * The general rule, as above stated, 
seems, on principle, just. The person whose grass or 
corn is eaten down by the escaping cattle of his neigh- 
bor, or whose mine is flooded by the water from his 
neighbor’s reservoir, or whose cellar is invaded by 
the filth of his neighbor’s privy, or whose habitation 
is made unhealthy by the fumes and noisome vapors 
of his neighbor’s alkali works, is damnified without 
any fault of his own; and it seems but reasonable and 
just that the neighbor who has brought something on 
his own property which was not naturally there, 
harmless to others so long as it is confined to his own 
property, but which he knows to be mischievous if it 
gets on his neighbor’s should be obliged to make 
good the damage which ensues if he does not succeed 
in confining it to his own property.” 








SUBSTITUTED SERVICE—THE JURIS- 
DICTIONAL EFFECT OF SERVICE ON 
THE PERSON IN ANOTHER STATE. 


The purpose of substituted service is to 
provide the best means available for convey- 
ing to a party concealing himself, non-resi- 
dent of, or absent from the State, notice of 
legal process. According to one standard 
law dictionary, substituted service is that 
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used ‘‘when the party sought to be notified 
is keeping out of the way, or his whereabouts 
is unknown,’’ and the usual mode of effect- 
ing it is ‘‘by directly serving the document 
on some person likely to bring it to the 
knowledge of the party (e. g., his wife, 
agent, etc.), or by advertising notice of it, 
or by sending a copy by post to the party’s 
address.’’"' It is to be noted that in so far 
as this definition excludes personal service in 
another State, it is too narrow. Another re- 
cent publication defines substituted service 
to be ‘‘any mode provided by statute, in- 
stead of personal service, where that is im- 
practicable, and service by publication inap- 
propriate.’’? This definition excluding 
service by publication from the scope of the 
term is also too limited, for, as used in the 
language of the decisions, both service by 
publication and upon the person in another 
State are included.*® It is fair to add that 
the last named lexicographer concedes that 
it sometimes refers to service by publication. 
Several of the States have provided for serv- 
ice of process in the manner indicated in our 
subject. 

The use of such substituted process is 
usually limited to suits for partition, divorce, 
by attachment, for the enforcement of liens 
against real or personal property, or, gener- 
ally, as in Missouri, to ‘‘all actions at law or 
in equity, which have for their immediate ob- 
ject the enforcement or establishment of any 
lawful right, claim or demand to or against 
any real or personal property within the ju- 
risdiction of the court.’’? The marriage status 
is usually regarded for the purpose of such 
service as the subject of an action in rem, 
though so far as the decree provides for ali- 
mony it is vojd.® 

1 Rap. & Law, Title Service, § 11. 

2 Anderson, p. 941. 

3 Hogle v. Mott, 62 Vt. 255. 

4N. Y. Code Civ. Proc. § 443; Col. Code (1883), §§ 
44, 45; Ills.S. & C. Ann. Stat. (1885), ch. 22,§ 14, 
ch. 41, § 26; Mo. R. S. (1889), § 2029; Kan. Gen. Stat. 
(1889), § 4159; Tex. Sayles’ Civ. Stat. (1887), arts. 
1230, 1234; Va. Code (1887), § 3282; West Va. Code 
(3d ed.), p. 798, § 13. 

5 Hunt y. Hunt, 72 N. Y. 217; Roth v. Roth, 104 Ill. 
35. See also Maguire v. Maguire,7 Dana, 181; Dit- 
son vy. Ditson, 4 R. I. 109; Harrison v. Harrison, 19 
Ala. 504. Soin England, where the defendant in di- 
vorce proceedings is a native born subject, who has 
not severed his allegiance, service of process on him 


in a foreign jurisdiction is valid, hecause of his allegi- 
ance to the crown. Deck v. Deck, 2 Swab. & T. 92. 


6 Prosser v. Warner, 47 Vt. 669. See also Cook v. 
Cook (Wis.), 14 N. W. Rep. 383, 443. 





As a pure creation of the legislature, the 
directions prescribed for the use and mode 
of effecting such service must be strictly fol- 
lowed.? Thus, under the Kansas statute 
providing that the process must be served by 
the sheriff of the county of the foreign State 
in which the service is made, service by a 
deputy sheriff is invalid.* The language 
used by the several legislatures of the States 
in defining the effect of such service is widely 
various. As to the effect of the service in 
the class of causes limited by statute, the 
Virginia statute provides’ that such service 
‘*shall have the same effect and no other as 
an order of publication duly executed.’’ The 
Kansas statute contains substantially the 
same language! as does that of Colorado.” 
The Missouri statute recites that such service 
of process in the classes of cases specified 
‘‘shall be as effectual within this State as 
personal service within this State, and judg- 
ment rendered against defendants thus served 
shall have the same effect and force within 
the limits of this State as judgments rerdered 
against defendants personally served with 
summons in this State.’’!?” This is also the 
substance of the statute of Texas.” 

It is only natural that decisions under these 
statutes should be widely divergent. The 
ablest jurists have disagreed, and with (ap- 
parently) sound logic on both sides of the 
question, on nearly every mooted point in ju- 
risdiction.* But underlying all these statutes 
lie the fundamental principles so excellently 
stated by McLean, J., in Bosswell’s Lessee 
v. Otis: ‘‘Jurisdiction is acquired in one 
of two modes: first, as against the person of 
the defendant by the service of process; or, 
secondly, by a procedure against the prop- 
erty of the defendant within the jurisdiction 
of the court. In the latter case the defend- 
ant is not personally bound by the judgment 
beyond the property in question, and it is 
immaterial whether the proceeding against 
the property be by an attachment or bill ia 


7 Cole v. Allen, 51 Ind. 122; Adams v. Baldwin, 49 
Kan. 781; Bell v. Good, 19 N. Y. Supp. 693. 

8 Kincaid v. Frog, 49 Kan. 766. 

9 Code Va. (1887), § 3882.32 3 2 

10 Gen. Stat. Kan. (1889), § 4159. 

11 Code Col. (1883), §§ 44, 45. 

12 Rev. Stat. Mo. (1889), § 2029. 

13 Sayles’ Civ. Stat. (1887), arts. 1230-1234. 

14 See opinion by Field, J.,in Pennoyer v. Neff, % 
U.S. 714, and dissent, 8. C. of Hunt, J. 

15 50 U. S. (9 How.) 336. 
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chancery. It must be substantially a pro- 
ceeding in rem.’’ The jurisdictional effect 
of the method of service under discussion, is 
strictly sui generis. It confers no jurisdic- 
tion of the person, nor does it confer juris- 
diction of the res; it is purely formal, and 
the correlative of service by publication. It 
would seem to be a mere detail of the ma- 
chinery of procedure created by statutory 
enactment, and while as a matter of un- 
written practice it is favored by trial courts 
as against service by publication, where 
either method can be invoked, it has no 
greater force or effect than publication, even 
when the statutory definition of its, effect 
would seem to indicate the contrary. 

In the gradual evolution of methods of 
serving process, however, legislation should 
be had providing that in no case will an 
order of publication issue, unless upon a 
showing by the party seeking it that the de- 
fendant or respondent is not only a non-resi- 
dent of the State in which suit is pending, 
but that the place of his residence is un- 
known to the party petitioner or plaintiff; 
especially is this true in divorce procedure. 
If personal service of process were required, 
no matter where the residence of the defend- 
ant might be, unless the residence were un- 
known, many abuses of the divorce laws 
would be abolished. And the same benefit 
would measurably accrue in all cases where 
the statutes at present leave the choice of 
the two methods of service to the individual 
seeking to secure judicial relief. An honest 
plaintiff would elect to give his adversary 
personal notice, and so far as possible the 
law should compel that course. 

James L. Hopkins. 

St. Louis. 








CARRIERS—MISDELIVERY. 
PACIFIC EXP. CO. v. SHEARER. 
Supreme Court of Illinois, January 20, 1896. 


An impostor, under the name of J. C. S., one with 
whom plaintiff had had dealings, telegraphed to 
plaintiff to express to him $4,000, in response to which 
plaintiff expressed the money, at the same time tele- 
graphing for particulars as to the use the money was 
to be put to, which telegram the impostor answered. 
The impostor had been staying in the town to which 
the money was expressed, and from which the tele- 
gram was sent, for several days, under the name of J. 
C. 8.; and the express company, on receipt of the 
money, delivered it to the impostor, after using rea- 





sonable diligence to ascertain his identity. There 
was no evidence as to his true name: Held, that the 
express compauy was liable to plaintiff as fora mis- 
delivery ofthe money. Phillips, J., dissenting. 43 
Ill. App. 641, affirmed. 


CraiG, C. J.: Appellees had, for a number 
years prior to the happening of the circumstances 
giving rise to this case, conducted business at the 
stock yards in Chicago under the firm name of 
W. W. Shearer & Co. For some time prior to 
April 22, 1889, said firm had dealings with one J. 
C. Stubblefield, who was engaged in buying stock 
in Kansas, Missouri, and Texas, and who from 
time to time applied to Shearer & Co. for ad- 
vance of money, which they sent bim in form of 
drafts, letters of credit, and money by express. 
In April, 1888, J. C. Stubblefield was at Chetopa, 
in Kansas, and telegraphed appellees for $700, 
and it was sent to him in draft, and he was there 
identified at the bank, and received the money 
for the draft. Stubblefield was acting for him- 
self in the purchase of cattle, and not as an agent 
for appellees. On April 21, 1889, about mid- 
night, this J. C. Stubblefield arrived in Chetopa, 
Kan., from Texas. He got off the train, and 
went to an hotel, a short distance from the depot, 
but did not register his name at the hotel, giving 
as a reason that he was tired, and desired to go to 
bed. At the same time, and from the same train, 
another man got off at Chetopa, and went to an- 
other hotel in the town, further away from the 
depot than that to which J. C. Stubblefield went. 
This man claimed to be named J. C. Stubblefield. 
The real J. C. Stubblefield, the next morning, 
met with an acquaintance in the town, and took 
a ride with him in a buggy, and some time dur- 
ing the afternoon left Chetopa, on a freight train, 
for Parsons, and went from there to Coffeyville. 
The other man, whom we shall! designate as the 
‘impostor,’ went to the telegraph office in Che- 
topa, and sent the following telegram: ‘‘Che- 
topa, Kansas, April 22, 1889. To W. W. Shearer 
& Co., Union Stock Yards, Chicago. Express 
me $4,000 to-day; Chetopa. Answer. J. C. 
Stubblefield.”” The impostor had not registered 
at the hotel at which he stopped, which was kept 
by Mr. Davenport. After having sent the above 
telegram to the appellees, he returned to the 
hotel, and said: ‘Mr. Davenport, if a telegram 
should come here to J.C. Stubblefield, if there 
are any charges on it, you pay it, and I will settle 
with you.” Mr. Davenport asked him if that was 
his name, and he replied in the affirmative. 
Davenport then informed him that a messenger 
boy had been there with a telegram for J. C. 
Stubblefield, and told him where he could find 
the boy. Soon after, the impostor informed 
Davenport that he had received the telegram. 
This telegram was the answer from W. W. 
Shearer & Co. to the message sent them in the 
morning, and was as follows: ‘Union Stock 
Yards, Chicago, Ill.,22. To J.C. Stubblefield: 
Sent money as ordered to-day. Wire me full 
particulars on receipt of this. W. W. Shearer.’’ 
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In reply, the impostor sent the following: ‘‘Che- 
topa, Kansas, 22. To W. W. Shearer & Co.: 
Bought 240 corn-fed Texans, top of 300, at $20a 
head. J. C. Stubblefield.” During the after- 
noon of April 22d, the impostor had given orders 
to the railroad company for 11 stock cars to be 
set on the track for his use, for the purpose of 
carrying cattle to be shipped by him on the 24th 
of April. The cars were ordered from the rail- 
road company in pursuance of such arrangement, 
and were by the company placed on the side 
track at Chetopa, ready for the use of the man 
known to them as Stubblefield. He informed 
Davenport that he was buying cattle to ship from 
Chetopa, and that he was expecting money from 
Chicago with which to pay for them; that he 
ordered the money from plaintiffs by telegraph. 
On the morning of the 24th, he called on the 
agent of the appellant express company, and 
asked if there was a package there for Stubble- 
field. The agent asked him if his name was 
Stubblefield, to which he replied, “It is.” Being 
asked what were his initials he replied, ‘‘J. C.” 
The agent then said there was a package for J. 
C. Stubblefield, and asked, ‘‘What identification 
have you?’’ Hethen took from his pocket two 
accounts of sales and a telegram, and handed 
them to the agent. The telegram was the one 
signed by Shearer & Co., and addressed to J. C. 
Stubblefield, at Chetopa, a copy of which is above 
set out. The accounts of sales show transactions 
between J. C. Stubblefield and appellees wherein 
appellees have sold, in Chicago, cattle con- 
signed to them by J. C: Stubblefield. The agent 
then asked the impostor, ‘Is there anybody here 
with whom you are acquainted?”’ to which he re- 
plied, ‘‘Nobody except the Jandlord.’’ The im- 
postor then brought in Davenport, the landlord, 
and stated that he came after the package. The 
agent inquired of Davenport if he was ac- 
quainted with this man. Davenport said, ‘‘I am.’’ 
The agent then asked: ‘‘Who is he? What is his 
name?’’ Davenport replied, ‘J. C. Stubblefield.” 
Theagent asked, ‘“‘How doyou know that is his 
name?’’ Davenport said: ‘At least, that is the 
only name Lever knew him.by. Besides, he has 
been stopping at my house several days, nearly a 
week. He is also on the trade with some parties 
west of the town for some stock. He has got the 
cars ordered. They are now on the track at the 
depot.’’ The agent then asked the impostor, 
‘*What are you looking for?”’ He said, ‘*A pack- 
age of money.”’ The agent asked, ‘‘How much?” 
He answered, ‘$4,000, from W. W. Shearer & 
Co., Chicago, Ill.”” The agent then delivered 
the package of money to the impostor, he re- 
ceipting for it in the name of J. C. Stubblefield, 
and Davenport signing his own name as identify- 
ing Stubblefield. The impostor then directed 
Davenport to retain a room for him, as he would 
be back that night, and took a train for Coffey- 
ville, and was not thereafter seen in Chetopa. 
The genuine J. C. Stubblefield left Coffeyville on 
April 24th, and came to Chicago, where he at 








once called at the office of the appellees; and it 
was then discovered that a trick had been played, 
and steps were taken by Shearer and Stubble- 
ment to stop the payment of the money, but it 
was then too late. On the trial in the circuit 
court, before the court, without a jury, the court 
held, as law, 10 propositions submitted by the 
appellees, and refused four propositions sub- 
mitted by the appellant. The ruling of the court 
on the propositions submitted led to a judgment 
in favor of the appellees, the plaintiffs in the ac. 
tion, and that judgment was affirmed in the ap- 
pellate court. When this case was first sub- 
mitted, we were inclined to reverse the judg- 
ment, and remand for another trial. But upona 
petition in arehearing, for a} further considera- 
tionof the case, we have reached a different con- 
clusion. 

Appellees’ third and fourth propositions held 
were as follows: ‘(3) To relieve the defendant 
from legal liability in this action, it is not enough 
that the evidence should prove that the man to 
whom the defendant’s agent at Chetopa delivered 
the package in controversy was in fact the man, 
and was sufficiently identified to said agent as 
the man, whose telegram to the plaintiff in evi- 
dence caused them to send by express, as they 
did, the packagein question. (4) The defendant 
in this case, on receiving the package in contro- 
versy, addressed to J# C. Stubblefield, Chetopa, 
Kansas, became, as common carrier, an insurer of 
the safe delivery of said package to J. C. Stub- 
blefield, Chetopa, Kansas; and nothing except 
the act of God or of the public enemy could dis- 
charge the defendant from the duty of so deliv- 
ering it.’ Appellant’s first refused proposition 
was as follows ‘‘(1) If the defendant’s agent de- 
livered the package in controversy to the iden- 
tical person injresponse to whose telegraphic or- 
der the plaintiff sent the same, in good faith, be- 
lieving such person was J. C. Stubblefield, and 
the person named as consignee; and if, at the 
time of the delivery of the package in contro- 
versy, the defendant’s agent correctly ascertained 
that the person who demanded it, and to whom 
it was delivered, was the identical person in re- 
sponse to whose order the plaintiff sent the same, 
and that plaintiffs had accepted the order of such 
person, and acted upon the same, as the order of 
J.C. Stubblefield; and if, before the delivery of 
the package in controversy, the defendant’s agent 
made reasonable efforts, and exercised reasonable 
and ordinary care and diligence, to ascertain the 
identity of the person who demanded the deliv- 
ery, and to whom the delivery was in fact made, 
and then made such delivery, without knowledge, 
or reason to believe, that the person to whom 
such delivery was made was not the person to 
whom such package was addressed—then the 
plaintiffs cannot recover in this action, and the 


finding and judgment must be for the defendant.” | 


It is apparent from the record that the package 
was delivered to the person in response to whose 
telegraphic order appellees sent the package, 
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appellees at the time believing such person to be 
J. C. Stubblefield; andit isno doubt also true 
that at the time of delivery the agent of appel- 
lant ascertained that the person who demanded 
the package, and to whom it was delivered, was 
the person in response to whose order appellees 
sent the same; that appellees acted on the order 
for the money as the order of J. C. Stubblefield; 
and it may also be true that the agent used rea- 
sonable diligence to ascertain the identity of the 
person who demanded the package before it was 
delivered. Would these facts relieve the carrier 
of liability from delivering the package to a per- 
son to whom it was not consigned? In Hutchin- 
son on Carriers (section 344) the rule with refer- 
ence to delivery is stated as follows: ‘No cir- 
cumstances of fraud, imposition, or mistake will 
excuse the common carrier from responsibility 
for a delivery to the wrong person. The law 
exacts of him absolute certainty that the person 
to whom the delivery is made is the party right- 
fully entitled to the goods, and puts upon him 
the entire risk of mistakes in this respect, no 
matter from what cause occasioned, however 
justifiable the delivery may seem to have been, 
or however satisfactory the circumstances or 
proofs of identity may have been to his mind; 
and no excuse has ever been allowed for a deliv- 
ery to a person for whom the goods were not di- 
rected or consigned.”’ In Express Co. v. 
Hutchins, 67 Ill. 349, where an action was 
brought against the express company for its fail- 
ure to deliver a package of money left with it to 
be carried and delivered for him, this court said, 
in regard to the liability of the company: ‘They 
became insurers for its safe delivery. Being so, 
nothing can excuse them from their obligation 
safely to curry and deliver but the act of God or 
the public enemy. This rule of the common law, 
the rigid application of which has given so much 
satisfaction and security to the commerce of na- 
tions, is properly invoked in cases like this.’’ In 
Baldwin v. Express Co., 23 Ill. 120, where an ac- 
tion was brought against the company to recover 
the value of a package of money which it, as 
common carrier, undertook to carry from Chicago 
to Madison, Wis., and deliver to a certain named 
person, it was held to be the settled doctrine of 
England and this country that there must be an 
actual delivery to the proper person, and in no 
other way can the company discharge itself of 
responsibility as a common carrier except by 
proving that it has performed suck engagement, 
or has been excused from the performance of it, 
or been prevented by the act of God or public 
enemy. After citing authorities in support of 
this position, itis said: ‘It is necessary, in or- 
der to give one security to property, this rigid 
rule should obtain, and it has for years been en- 
forced against common carriers. They are con- 
sidered as insurers, and are under that respon- 
sibility.”’ In Gulliver v. Express Co., 38 Ill. 503, 
the rule announced in the case last cited was 
sanctioned and approved. In Express Co. v. 















Mill, 73 Ill. 224, where an action was brought 
against the company to recover fora package of 
money delivered to the company in Du Page 
county, to be forwarded to Kankakee, when the 
package arrived at its destination the agent of the 
company delivered it to a certain person, on a 
forged order of the consignee. It was held that 
it was the duty of an express company, upon re- 
ceiving a package of money to be forwarded, to 
safely carry and deliver it to the consignee; and 
the only way it can relieve itself from the re- 
sponsibility asa common carrier is by showing 
performance or its prevention by the act of God 
or the public enemy. It is not discharged by de- 
livering the same to another on a forged order of 
the owner. The same doctrine is announced in 
Express Co. v. Wolf, 79 Ill. 430. 

The decisions of this court are believed to be in 
harmony with the law as declared in the text- 
books, and as announced by a large majority of 
the courts of last resort of the country. The law 
requires, at the hands of the carrier, absolute 
certainty that the person to whomg the delivery is 
made is the real person to whom the goods have 
been consigned, and the carrier cannot eseape 
liability on the ground that deception, imposi- 
tion, or fraud may have been resorted to by an 
impostor to obtain from the agent of the carrier 
the goods intrusted to his care. The business in- 
terest of the country, as well as the rights of a 
consignor, who pays a liberal price for the trans- 
mission of his property, alike demand that the 
carrier should be held to a strict accountability. 
There are a number of cases in the books where 
a delivery of goods has been made by the carrier 
to the wrong person, under circumstances not un- 
like the facts under which the money was deliv- 
ered here, where the carrier was held liable. In 
Express Co. v. Fletcher, 25 Ind. 493, a person 
pretending to be J. O. Riley called on the tele- 
graph operator and agent of the express com- 
pany, and sent a telegram to plaintiff, requesting 
a certain sum of money by express. Ina short 
time, the same agent received, by express, a 
package of money addressed to J.O. Riley. The 
person who had sent the telegram for the money 
called on the agent and operator, and demanded 
the package of money, which was delivered over 
tohim. Subsequently it turned out that the per- 
son who sent the telegram and to whom the 
money was delivered was not J. O. Riley and the 
express company was held liable for the money. 
In the decision of the case, the court, among 
other things, said: ‘‘The express undertaking 
of the appellant was to deliver the package to J. 
O. Riley in person. The utmost that the answer 
alleged was that the delivery was to another per- 
son, who pretended to be Riley. He identified 
himself merely as having so pretended on the day 
before, by transmitting a telegram in Riley’s 
name. This was no better evidence that his 
name was Riley than if he had so stated to the 
express agent or any third person. That the 
package had been sent in response to a telegram 
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purporting to be from J. O. Riley simply proved 
that Riley had credit or some arrangement with 
the plaintiff to furnish him money, and that the 
package was sent to him, not that he was the 
person who sent the dispatch, or that any one 
pretending to be him was to receive it.”? Express 
Co. v. Van Meter, 17 Fla. 783, is another case in 
point. There an instruction had been given 
which was substantially as follows: ‘That the 
express company, without reference to the party 
who may have ordered the money sent, or who 
may have telegraphed for it, was bound to deliver 
to the plaintiff if it was sent to him and he was 
the owner.’’ On behalf of the express company, 
it was insisted that the instruction did not an- 
nounce a correct rule of law, but the court held 
otherwise, and said: ‘‘This instruction, viewed 
in reference to the testimony, is nothing more 
than that a forged telegram is no excuse for the 
delivery to a party not the owner, and to whom 
it was the contract of the carrier to deliver it.’’ 
‘Notwithstanding the forged telegram, this car- 
rier, in making a personal delivery, was bound 
by law to deliver to the person to whom the 
package was addressed, he being the true owner. 
It is the settled doctrine of England and this 
country that there must be an actual delivery to 
the proper person, * * * and in no other way 
can the carrier discharge his responsibility ex- 
cept by proving he has performed such engage- 
ment, or has been excused from performance, or 
been prevented by the act of God or a public 
enemy.’’ See, also, Express Co. v. Stack, 29 Ind. 
27. Price v. Railroad Co., 50 N. Y. 213, is an in- 
teresting case on the question. There the person 
who ordered the goods, in the name of a fictitious 
firm, S. H. Wilson & Co., was the same person 
who received and receipted therefor inthe name 
of such fictitious firm. It seems that the referee 
found ‘“‘that the delivery by the carrier was to the 
same person who made the order for the goods,” 
and he also found, as a conclusion of law, that 
the delivery to such person, without notice of 
fraud, relieved the carrier of liability. But the 
court of appeals reversed the judgment, and held 
the carrier liable, and, among other things, said: 
‘Tt would hardly be claimed, in case there had 
been a firm doing business at Oswego under the 
name of 8S. H. Wilson & Co.,a swindler would 
make himself consignee of goods, or acquire any 
right whatever thereto, which were in fact con- 
signed to such firm, simply by showing that he 
had forged an order in the name of the firm di- 
recting such consignment. If he would not there- 
by acquire any right to the goods, delivery to 
him would not protect the carrier any more than 
if made to any other person.” Duff v. Budd, 7 
E. C. L. 671, is also a case in point. There the 
person who received the goods was the same per- 
son who ordered them in a fictitious name; but it 
was held the carrier had no authority to deliver 
them to such person, and the owner was entitled 
to recover of the carrier. Dunbar vy. Railroad 
Co., 110 Mass. 26, and Edmunds y. Transporta- 








tion Co., 135 Mass. 283, are relied upon by the 


appellant to sustain the delivery of the package. 
In the first case cited, one John F. Gorman called 
on Dunbar, in Boston, and represented that he 
was John H. Young, of Providence, R.I. He 
purchased on credit a quantity of goods, and had 
them consigned to John H. Young, Providence, 
R.I. Upon the arrival of the goods in Provi- 
dence, Gorman who had made the purchase in 
person, presented himself to the carrier, and, as 
the agent of Young, demanded the goods. The 
goods having been delivered to him, Dunbar 
sued the carrier for a misdelivery, but the court 
held that the action would not lie. The decision, 
as we understand it, is predicated on the ground 
that the goods were consigned and delivered to 
the person who actually in person made the pur- 
chase under an assumed name. In the other case 
it appeared that ‘‘a swindler, claiming to be 
Edward Pape, of Dayton, Ohio, purchased goods 
from plaintiff by personal negotiation. There 
was a man whose true name was Edward Pape, 
in Dayton, Ohio, a reputable business man, 
whom the plaintiff supposed the swindler to be. 
The goods were delivered by plaintiff to the de- 
fendant, to be carried to Dayton, and delivered 
to Edward Pape. The defendant delivered to 
the swindler,’? and the court held that the car- 
rier was not liable. In the opinion, the court 
said: ‘*The sale was voidable by the’ plaintiff, 
but the carrier, by whom they were forwarded, 
had no duty to inquire into its validity. The 
person who bought them, and who called him- 
self Edward Pape, owned the goods, and, upon 
their arrival in Dayton, had the right to demand 
them of the carrier. In delivering them to him, 
the carrier was guilty of no fault or negligence. 
It delivered them to the person who bought and 
owned them, who went by the name of Edward 
Pape, and thus answered the directions upon the 
package, and who was the person to whom the 
plaintiff lsent them.’’ There is a marked dis- 
tinction between these cases and the one under 
consideration, and they cannot control here. An- 
other case relied upon is Samuel v. Cheney, 135 
Mass. 278. This case, on its facts, is more like 
the one under consideration than any that have 
been cited by appellant, and it seems to sustain 
the position of appellant; but, while we recog- 
nize the ability of the court in which the case 
was decided, we do not regard the rule laid 
down as the correct one, and we are not inclined 
to follow it. 

Some other cases have been cited in the argu- 
ment of counsel, but it will not be necessary to 
refer to them here. The cases bearing on the 
question are not entirely harmonious, but the 
rule adopted in this State and in the courts of 
many other States, that the carrier is an insurer 
for the safe delivery of the goods to the person 
to whom they are consigned, is, as we think, the 
only safe rule to be adopted. This rule gives 
protection to the consignor, who pays his money 
to the carrier to transport and deliver goods to 
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the consignee, and at the same time imposes no 
unreasonable responsibility on the carrier. When 
goods or money has been delivered to a carrier, 
to be carried and delivered to a certain named 
person, when the goods reach their destination 
it is the business of the agent of the carrier to de- 
liver to the real person to whom the goods are 
consigned; and, as said by Hutchinson, no cir- 
cumstance of fraud, imposition, or mistake will 
excuse the common carrier from responsibility 
for a delivery to the wrong person. Where the 
consignee is unknown to the agent of the carrier, 
it is his duty to hold the goods until the con- 
signee furnishes ample proof that he is the per- 
son to whom the goods were consigned. When 
Shearer & Co. received the telegram from J. C. 
Stubblefield, and forwarded a package of money 
directed to J. C. Stubblefield, they supposed 
and believed the order came from the man with 
whom they had personally had dealing, and the 
man of that name with whom they were person- 
ally acquainted; and, when they delivered the 
package to the carrier, it was consigned to him. 
The fact that an impostor had sent a telegram in 
the name of J. C. Stubblefield, and a reply to J. 
C. Stubblefield was returned, which was delivered 
to the impostor, did not justify the agent of the 
carrier to deliver the package directed to J.C. 
Stubblefield to an impostor representing that he 
was J. C. Stubblefield. Here the package of 
money was consigned to J. C. Stubblefield. The 
carrier was directed to deliver the money to him, 
and to him only. This was not done. The 
money was never delivered to J. C. Stubblefield, 
but the agent of the carrier delivered it to an im- 
postor; and for a failure to deliver the package to 
J. C. Stubblefield the carrier is liable. The 
judgment of the appellate court will be affirmed. 
Affirmed. 


NotrE.—The propositions of law invoked by the 
court for the decision of the principal case, are indis- 
putable and well sustained by authority. The only 
question that may arise is as to their application to 
the facts of that case. No circumstances of fraud, im- 
position or mistake will excuse the common carrier 
from responsibility for delivery to the wrong person. 
The law exacts of him absolute certainty that the per- 
son to whom the delivery is made is the party right- 
fully entitled to the goods, and puts upon him the en- 
tire risk of mistake in this respect, no matter from 
what cause occasioned, however justifiable the deliv- 
ery may seem to have been, or however satisfactory 
the circumstances or proof of identity may have been 
tohis mind; and no excuse has ever been allowed for 
delivery to a person for whom the goods were not in- 
tended nor consigned. If, therefore, the person who 
applies for the goods is not known to the carrier, and 
he has any doubt as to his being the consignee, he 
should require the most unquestionable proof of his 
identity, or if from any cause he should have a reason- 
able doubt as to whether the person claiming the 
goods was entitled to them, he should refuse delivery 
tohim until he established his right. If, however, 
the delivery be made to the wrong person, whether 
by innocent mistake or through fraud practiced upon 
the carrier, such wrongful delivery will be a conver- 
sion. Hutchinson on Carriers, § 344. Thisis the true 











rule of law, which imposes upon common carriers the 
very strictest liability to carry and safely deliver to 
the proper person goods and valuables intrusted to 
them. The dissenting judge in the principal case, 
while recognizing this rule and agreeing with the 
majority of the court that no fraud or imposition 
practiced upon the carrier will relieve or excuse it 
from responsibility for delivery to the wrong person, 
says that he is not prepared to go to the extent of 
holding that the carrier is responsible for loss occa- 
sioned by fraud practiced upon the consignor, when 
the carrier himself has used due diligence, care and 
caution, and is free from negligence. If a fraud is 
perpetrated upon the consignor by reason of ingenious 
tricks or devices, or because of a want of care on his 
part, the carrier does not become a party tothat fraud, 
nor does any liability accrue against it by doing the 
only thing the consignor intended should be done. 
The dissenting judge contends, with much plausi- 
bility, that the decision of the majority is erroneous 
because it makes the carrier an insurer against fraud 
being perpetrated upon the consignor. No negli- 
gence, he asserts, is shown on the part of the carrier 
here to create a liability against it. It is true that 
many of the cases in which carriers have been held by 
courts liable have been based largely upon the ground 
of negligence. In the case of Duff v. Budd, 3 Brod. & 
B. 177, the impostor ordered by mail, under the as- 
sumed name of James Parker, goods to be shipped by 
the carrier and delivered to James Parker in High 
street, Oxford. There was no James Parker in High 
street, but there was a William Parker, whom the 
consigpvor erroneously believed to be the person who 
ordered the goods. When the goods arrived at their 
destination they were offered to William Parker, but 
he declinedthem. Subsequently the carrier delivered 
the goods to a man who demanded them, and who was 
known to the carrier as Mr. Parker, but not as James 
Parker, nor of High street, and without any informa- 
tion that he was the same person who ordered the 
goods from the consignor. In that ease the judgment 
was for the plaintiff, but was based upon the finding 
of negligence. Park, J., said in the opinion: “The 
real question was whether the defendant and his 
servants had been guilty of gross negligence in the 
delivery of the parcel.’”’ In Stephenson v. Hart, 4 
Bing. 476, the imposter in person ordered goods from 
the plaintiff, who delivered them to the carrier con- 
signed to J. West, No. 27 Great Winchester street, 
London. The carrier was unable to find such a per- 
son in that street, and found house No. 27 was vacant. 
A week or more later the carrier received a letter 
signed J. West requesting it to reship the goods to the 
“Pea Hen,” a public house at St. Albans. Without 
any direction to this effect from the consignor, the re- 
quest was complied with, and the impostor received 
the goods without further identification than his 


‘ ability to state the contents of the package. In this 


case the consignor recovered, but the recovery here 
was on the ground that the carrier had been guilty of 
gross negligence in the performance of his undertak- 
ing. In Price v. Railway Co., 50 N. Y. 2138, the swind- 
ler ordered goods by mail from the plaintiff, signing 
the name of S. H. Wilson & Co, to the order. The 
plaintiff complied with the order, and sent the goods 
by the defendant, as above. There was, in fact, no 
such firm as S. H. Wilson & Co. Soon after the arrival 
of the goods, a person called upon the carrier, and 
asked if the goods had arrived, and, learning they 
had, offered to, and did, pay the freight charges, 
whereupon the goods were delivered to him, upon his 
signing a receipt for them. The carrier had no knowl- 
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edge or information whether the person to whom the 
delivery was made was the person who signed the 
order for the goods, and with whom the consignor had 
dealt as with the true consignee. They were delivered 
without any evidence of identity whatever, and such 
delivery was an act of gross negligence on the part of 
the carrier. In the case of Samuel v. Cheney, 135 
Mass. 278, an impostor, during the time he remained 
in Saratoga Springs, bore the name of A. Swannick. 
He rented a house or shop, secured a box at the post- 
office, and had letter heads printed with his name, 
upon which was given the number of his post-office 
box, all for the purpose of perpetrating the swindle. 
There was areputable merchant in Saratoga Springs 
named Arthur Swannick, who carried on his business 
in the name of A. Swannick. The swindler ordered a 
bill of goods from the plaintiff in Boston, signing the 
name of A. Swannick; and the plaintiff forwarded the 
goods by defendant, as carrier, believing the latter 
was from the reputable merchant, consigning the 
goods to ‘A. Swannick, Saratoga Springs.’”? At the 
same time the plaintiff sent a bill for the goods ad- 
dressed to ‘A. Swannick, Post-oflice Box 1,595,” that 
being the box of the swindler, which, of course, went 
tohim. On the arrival of the goods they were de- 
livered to the swindler, without any identification, 
except that the carrier had previously delivered a 
package of cigars at his shop. Action was brought 
against the carrier on the ground that this was a mis- 
delivery, but the court held that the delivery was 
good. The court in that case said: ‘‘The defendant 
would be justified in delivering the goods to him 
whether he was the owner or not, because he had as- 
certained that he was the person to whom the plaintiff 
had sent them.”’ To the contention of the plaintiff 
that he intenced to send the goods to Arthur Swan- 
nick, the court answered: ‘‘We think the more cor- 
rect statement is that he intended to send them to the 
man who ordered and agreed to pay for them, sup- 
posing erroneously that the man was Arthur Swan- 
nick. It seems to us that the defendant, in answer to 
plaintiff’s claim, may well say: ‘We have delivered 
the goods intrusted to us, according to your directions, 
to the man to whom you sent them, and who, as we 
were induced to believe by your act in dealing with 
him, was the man to whom you sent them. We are 
guilty of no fraud or negligence.’” In Edmunds v. 
Transportation Co., 1385 Mass. 283, goods were pur- 
chased from plaintiff by one claiming to be Edward 
Pape, of Dayton, Ohio, by personal negotiation. There 
was a reputable business man in Dayton named Ed- 
ward Pape, and plaintiff supposed he was dealing 
with him. The goods were delivered by plaintiff to 
defendant carrier, to be transported to Dayton, and 
delivered to Edward Pape. Delivery was made to 
the swindler. In the opinion, the court says: ‘‘The 
sale was voidable by the plaintiff, but the carrier by 
whom they were forwarded had no duty to inquire 
into its validity. The person who bought them, and 
who called himself Edward Pape, owned the goods, 
and, upon their arrival in Dayton, had the right to 
demand them of the carrier. In delivering them to 
him, the carrier was guilty of no fault or negligence. 
It delivered them to the person who bought and 
owned them, who went by the name of Edward Pape, 
and thus answered the directions upon the package, 
and who was the person to whom the plaintiff sent 
them.” In the case of Dunbar v. Railroad Corp., 110 
Mass. 26, one Gorman presented himself in Boston to 
Dunbar, representing that he was John H. Young, of 
Providence. In the name of Young he purchased 
goods and had them consigned by defendant carrier 








to “John H. Young, Providence, R. I.” On the ar- 
rival of the goods, Gorman pretended to the carrier 
that he was the agent of John H. Young, and secured 
the delivery of the goods. Dunbar sued for a misde.- 
livery. The opinion of the supreme court says: ‘‘The 
plaintiff sold the gin and whisky, which are the sub- 
ject of this action, to a person calling himself John H, 
Young, of Providence, and delivered them to the de- 
fendants, to be carried to the same person in Provyi- 
dence by the same name. As he was the only person 
in Providence who bore that name, there was no other 
individual to whom the defendant could deliver the 
property, and delivery to him would be a perform. 
ance of the contract.’”? There are numerous cases 
arising upon commercial paper which adopt the same 
rule as held in the foregoing cases: Palm v. Watt,7 
Hun, 318; Kohn y. Watkins, 26 Kan. 691; U.S. v. Nat. 
Exch. Bank, 45 Fed. Rep. 163; Hoge v. Bank, 18 III, 
App. 501. 








CORRESPONDENCE. 


COMPARATIVE NEGLIGENCE IN ILLINOIS. 


To the Editor of the Central Law Journal: 

In his article on “Contributory Negligence per se in 
Accidents at Railway Crossings,’”’ at page 497 of the 
last issue of the JOURNAL, Mr. Andrew Lees says the 
doctrine of comparative negligence obtains in Illinois 
and Georgia. I donot know about Georgia, but it is 
no longer in furce in this State. Pennsylvania Coal 
Co. v. Kelly, 156 Ill. 9,17; City of Lanark v. Dough- 
erty, 153 Ill. 163, 165. GEO. WARNER YOUNG. 

Joliet, Ill. 











BOOK REVIEWS. 


HALE ON BAILMENTS AND CARRIERS. 

This is the latest of what is known of the “Horn- 
book” series, adapted principally for the use of stu- 
dents. It presents a clear and accurate statement of 
the law of bailments in such a form that its principles 
may be most readily grasped and retained. In suc 
cessive chapters is discussed bailments in general, 
bail ments for the sole benefit of the bailor, bailments 
for the bailee’s sole benefit, bailments for mutual 
benefit, pledge and hiring, innkeepers, carriers of 
goods, carriers of passengers. Published by West 
Publishing Co., St. Paul, Minn. 


WHITTAKER’S SMITH ON NEGLIGENCE. 

This is the second American edition of a work 
whose first appearance in this country in 1880 met 
with a favorable reception by the profession. The 
reason of this was in part the very high character of 
the English work of Mr. Smith, which was thus sub- 
stantially reproduced in the form of an American 
editor, but it is only fair to say that a good part of its 
merit consisted of the very able and elaborate notes 
on the part of the American editor, Mr. W. H. Whit 
taker, of the Cincinnati bar. In the present edition 
the work has been re-edited and enlarged, with the 
citation of all the American cases brought down to 
date. Many of the notes have been rewritten so as to 
state the present law; about one hundred and twenty- 
five pages of new matter has been added, and more 
than five thousand new cases cited. The text of the 
English author remains intact, and the American law 
isstatedinthe notes. These notes are very exhaustive, 
and bear evidence of great research and care on the 








Vo! 


part 
will 
field 
corp 
text 
table 
capil 
to th 
ciple 
treat 
hunc 
Law 


REN 


been 
Act 
Colo: 
conte 
diffe 
their 
ing t 
injur 
have 
tion ; 
of thi 
to sta 
be se 
will | 
State 
clear 
haus’ 
In th 
Liabi 
hund 
Bost 








No. 2 


an 





he ar- 
varrier 
cured 
misde- 

“The 
1€ sub- 
ohn H, 
he de- 
Provi- 
person 
o other 
ver the 
rform- 
; cases 
e same 
WV att, 7 
v. Nat. 
, 18 Ill. 


er se in 
’ of the 
ays the 
Lllinois 
ut it is 
ia Coal 
Dough- 
UNG. 


‘*Horn- 
of stu- 
nent of 
neiples 
In suc. 
eneral, 
ilments 
mutual 
‘iers of 
y West 


a work 
880 met 
n. The 
acter of 
us sub- 
nerican 
rt of its 
te notes 
. Whit 
edition 
vith the 
lown to 
so as to 
twenty- 
id more 
t of the 
can law 
austive, 
> on the 











Vou. 43 





CENTRAL LAW JOURNAL. 











part of the editor. We have no doubt that the volume 
will be found of great value to the practitioner in the 
field covered by it. A new and novel feature is in- 
corporated in the table of citations; in this, that all 
text books cited in the volume are included in the 
table in their proper alphabetical order, displayed in 
capital letters. This will frequently serve as a guide 
to those text books upon questions wherein the prin- 
ciple involved is more fully discussed in some special 
treatise. The treatise is in one volume of nearly seven 
hundred and fifty pages. Published by F. H. Thomas 
Law Book Co. 


RENO’s EMPLOYERS’ LIABILITY ACTS. 

The English Employers’ Liability Act of 1880 has 
been followed in the United States by the Alabama 
Act of 1885, the Massachusetts Act of 1887, and the 
Colorado and Indiana Acts of 1893. Other States are 
contemplating the passage of such an act. Though 
differing somewhat in details, these statutes agree in 
their main features, and all have the effect of extend- 
ing the common law liability of employers for personal 
injuries suffered by their employees. Many decisions 
have already been rendered involving the construc- 
tion and interpretation of these statutes. The design 
of this volume is to review the law specially applicable 
to statutes of this character. It will, therefore, readily 
be seen that the work has an especial value which 
will increase with the passage of similar acts by other 
States. The author has done his work well. It is 
clearly and concisely written, and accurately and ex- 
haustively prepared in point of citation of authorities. 
In the appendix is the text of the various Employer’s 
Liability Acts. It is an attractive volume of over four 
hundred pages, published by Houghton, Mifflin & Co., 
Boston and New York. 








BOOKS RECEIVED. 


The American Probate Reports: Containing Recent 
Cases of General Value Decided in the Courts of 
the Several States on Points of Probate Law. 
With Notes and References. By A. A. Green- 
hoot, of the New York Bar. Vol. VIII. New 
York: Baker, Voorhis & Company. 1896. 


A Manual of Elementary Law. By Walter Denton 
Smith, Instructor in the Law Department of the 


University of Michigan. St. Paul, Minn.: West 
Publishing Co. 1896. 
American Railroad and Corporation Reports. Being 


a Collection of the Current Decisions of the Courts 
of Last Resort in the United States Pertaining to 
the Law of Railroads, Private and Municipal Cor- 
porations, Including the Law of Insurance, Bank- 
ing, Carriers, Telegraph and Telephone Com- 
panies, Building and Loan Associations, etc., ete. 
Edited and Annotated by John Lewis, Author of 
“A Treatise on Eminent Domain in the United 
States.” Volume XII. Chicago: E. B. Myers & 
Company, Law Publishers. 1896. 
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e American State Reports, Containing the Cases of 
General Value and Authority Subsequent to those 
Contained in the ‘‘American Decisions’ and the 
“American Reports,’ Decided in the Courts of 
Last Resort of the Several States. By A. C. Free- 
man and the Associate Editors of the ‘American 
Decisions.” Vol. XLVIII. San Francisco: Ban- 
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1, ACCIDENT INSURANCE—Death While Violating Law. 
—An insurance company will not be absolved from lia- 
bility under a clause providing that the policy should 
not cover death while insured was engaged in any un- 
lawful act, unless the natural and reasonable conse- 
quences of violating the law was to increase the risk.— 
CONBOY V. RAILWAY OFFICIALS’ & EMPLOYEES’ ACC. 
ASSN., Ind., 43 N. E. Rep. 1017. 

2. ADMINISTRATION—Claim Secured by Collaterals.— 
Where a creditor of a decedent, whose estate is insolv- 
ent, holds collateral security for his claim, and after 
his claim is proved disposes of the security, the sum 
realized operates as a partial payment to reduce his 
claim pro tanto, and he is thereafter entitled to divi- 
dends only on the amount remaining due on the claim. 
—SULLIVAN V. ERLE, Colo., 44 Pac. Rep. 948. 

3. ADMINISTRATION—Devise in Lieu of Dower.—The 
will gives the widow one-third of the estate “in lieu of 
all her right and interest in my estate under the stat- 
utes of the State of Minnesota;” she elected to take 
under the will, and was thereafter given an allowance 
under said third subdivision: Held, as against the 
other devisees, she cannot have such an allowance ex- 
cept as an advancement out of her own share, and the 
allowance so granted is held not to be such an advance- 
ment.—IN RE BLAKEMAN’S ESTATE, Minn., 67 N. W. Rep. 
69. 

4. ADMINISTRATION—Settlement of Estate.—Where 
petitions have been filed to compel an administrator 
to pay claims which have been allowed against a solv- 
ent estate, and the only question is whether the ad- 
ministrator has a right to settle the estate without 
paying them, it is nota “civil action,” within Rev. St. 
1881, § 412 (Rev. St. 1894, § 416), granting a change, in 
such an action, onthe application of either party.— 
EVERROAD V. LEWIS, Ind., 43 N. E. Rep. 1010. 

5. ADVERSE POSSESSION—Color of Title.—Deeds which 
do not contain a description of land claimed by adverse 
possession are inadmissible to establish color of title. 
—WILSON V. JOHNSON, Ind., 43 N, E. Rep. 930. 

6. APPEAL—Necessary Parties.—An appeal from an 
order granting a writ of assistance to place a purchaser 
oi land at an administrator’s sale in possession, by one 
of the defendants alleged to be in possession of the 
land, without making his codefendant a party, either 
appellant or appellee, will be dismissed.—ROACH v. 
BAKER, Ind., 48 N. E. Rep. 932. 

7. ASSIGNMENT FOR BENEFIT OF CREDITORS—Schedule 
of Property.—Under Mill & V. Code, § 2733, providing 
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that a debtor making a general assignment shall annex 
thereto a full and complete inventory or schedule un- 
der oath of all his property of every description, an 
affidavit to the schedule in a general assignment, 
which states that the schedule embraces a complete 
list of the property belonging to the debtor ‘‘subject 
to execution,” and which is not signed by the affiants, 
is insufficient, and invalidates the assignment.—Mc- 
MILLAN V. WATAUGA BANK, Tenn., 35S. W. Rep. 765. 

8. ASSIGNMENT FOR BENEFIT OF CREDITORS.—AD as- 
signment for tne benefit of creditors, under the in- 
solvency laws of this State, by a debtor, after garnishee 
proceedings have been commenced against him, is not 
an involuntary, but a voluntary, assignment.—Haw- 
KINS V. IRELAND, Minn., 67 N. W. Rep. 73. 

9. ASSUMPSIT FOR STOLEN PROPERTY.—Assumpsit for 
money had and received willlie by the owner of stolen 
money against thethief, the tort being thereby waived. 
—GOULD V. BAKER, Tex., 358. W. Rep. 708. 

10. ATTACHMENT—Affidavit.—In proceedings to dis- 
charge an attachment, when the fraudulent intent set 
up in the affidavit on which the writ was based is de- 
nied by affidavit on the part of the defense, and it is 
also denied that any creditor was defrauded, the 
burden is upon the plaintiff in attachment to show, 
not only the existence of such facts as justified the 
issuing of the writ, but also that the charge, as to the 
fraudulent acts and purposes, was true.—DESERET 
NaT. BANK OF SALT LAKE CITY V. LITTLE, RoUNDY & 
Co., Utah, 44 Pac. Rep. 930. 

11. ATTACHMENT—Bond of Indemnity.—An officer 
who has taken a bond of indemnity for the seizure of 
goods under an attachment may recover thereon after 
the rendition of a judgment for conversion against 
him, without having paid such judgment.—BRIGGs V. 
MCDONALD, Mass., 43 N. E. Rep. 1003. 

12. ATTACHMENT—Sufliciency of Evidence.—An attach- 
ment bill alleged that defendants had fraudulently dis- 
posed of their property. Defendants filed a plea in 
abatement, denying such allegation. The only evi- 
dence on the issue was that after defendants promised 
plaintiffs’ attorney to pay part of their claim, and se- 
cure the balance by a day named, they made a trust 
deed by which they preferred other creditors. The 
deed recited that it was ‘‘only a partial conveyance of 
our assets for these purposes, and no others.” Their 
assets would not pay the preferred creditors: Held, 
that the court properly dismissed the attachment.— 
WYLER V. MCGREW, Tenn., 35S. W. Rep. 754. 

13. BANKS—Insolvent Bank—Depositor—Trust Fund. 
—Where a general depositor presented his check toa 
bank, accompanied with a demand for payment, but, 
by reason of the false representations of the president 
as to the solvency of the bank, was induced to with- 
draw said check, and to allow his money to remain in 
the bank, he cannot, as a preferred creditor, maintain 
a bill to recover the amount of said check, against a 
receiver appointed after the bank was declared insolv- 
ent.—VENNBR V. Cox, Tenn., 35 S. W. Rep. 769. 

14, BANKS—Trust Funds.—Where money is paid to, 
and accepted by, a bank forthe purpose of transmit- 
ting the same to the holder of a note made by the per- 
son so paying, and the same is by such bank mingled 
with its assets and used to swell its general estate, and 
is not transmitted, and the bank thereafter makes an 
assignment for the benefit of its creditors, the money 
80 received will be held to beatrust fund; and, though 
the specific money cannot be followed, a trust therefor 
will attach to the entire estate, which may be enforced 
against the assignee.~RYAN V. PHILLIPS, Kan., 44 Pac. 
Rep. 909. 

15. BENEVOLENT SOcCIETY—Insurance—Forfeiture.— 
If an agent of a fraternal insurance association may 
change by parol agreement the time fixed by the by- 
laws for monthly payments, and waive a forfeiture 
which would otherwise result from the failure to make 
such payments at the time so fixed, a forfeiture was 
not waived by the mere promise of the branch presi- 
dent of such association that he would send notice 















when payments became due, where it did not appear 
that the president, in making such promise, assumed 
to act on behalf of the association, nor that the parties 
in interest were misled thereby.—EICHEL V. SUPREME 
LODGE KNIGHTS OF PYTHIAS OF THE WORLD, Ind., 43 N, 
E. Rep. 1014. 

16. BILL OF EXCEPTIONS—Death of Trial Judge.—On 
the death of the trial judge before the first day of the 
term of court next succeeding the time at which the 
trial was bad, and until which the time within which 
to file the bill of exceptions was extended, his successor 
in office, as the court, may settle and allow the bill.— 
Conway V. SMITH MERCANTILE CO., Wyo., 44 Pac. Rep. 
940. 

17. CARRIERS OF GooDSs— Failure to Furnish Cars.—A 
railroad is not liable for failure to furnish cars toa 
coal company for shipment of such company’s coal, 
the railroad having, by reason of a strike among the 
employees of all the other coal companies in that dis- 
trict, been obliged to take its coal trains onto another 
division of its road, to haul coal to supply its engines, 
—LOUISVILLE & N. R. Co. v. QUEEN CiTy Coat Co., Ky., 
35S. W. Rep. 626. . 

18. CARRIERS—Passengers — Negligence.—The court 
inclines to the view that it was negligence per se, on 
the part of the defendant, not to maintain the shed 
high enough for a person to pass beneath it safely 
while walking ontop of the refrigerator cars; but if, 
for any reason, it may be lawful to maintain the shed 
at an insufficient height, then the exercise of ordinary 
care requires the railroad company to give warning in 
some way—either by word or other proper method—of 
the train’s approaching thesame, to all persons whose 
duties expose them to danger because of the structure. 
—SAUNDERS V. SOUTHERN Pac. Co., Utah, 44 Pac. Rep. 
932. 

19. CERTIORARI—Remedy by Appeal.—Certiorari is 
not the proper remedy to correct an error of law aris- 
ing at a trial before a justice of the peace in any case 
where the ordinary remedy by appeal would be avail- 
able.—LEWIS V. GALLUP, N. Dak., 67 N. W. Rep. 137. 

20. CONSTITUTIONAL LAW—Eligibility of Women to 
Office.—Laws 1893, p. 62, making women eligible to 
educational offices within the State, in so far as it 
makes them eligible to the office of county superin- 
tendent of schools, violates Const. art. 6, § 8, which 
makes only electors (who must, under Jd. art. 2, § 2, be 
male citizens) eligible to county offices.—STaTE V. 
STEVENS, Oreg , 44 Pac. Rep. 898. 

21. CONSTITUTIONAL LAW—Public Office.—St. 1895, ch. 
501, §§ 2,6, providing that if a veteran makes applica- 
tion for appoiptmentto public office under the civil 
service rules, and makes an affidavit that he is quali- 
fied to perform its duties, accompanied by a certificate 
from three citizens that said applicant is fully compe- 
tent, such applicant shall be preferred “for certifica- 
tion and appointment in preference to all other ap- 
plicants not veterans, except women,” violate the con- 
stitutional provisions that persons appointed to pub- 
lic office in preference to others shall be adjudged 
qualified by the appointing power, or by some public 
ofticer or board authorized to determine the qualifica- 
tions of applicants.—BROWN V. RUSSELL, Mass., 43 N. 
E. Rep. 1005. 

22. CONSTITUTIONAL Law — Statutes — Repeal.—The 
amendment to the constitution prohibiting special 
legislation, and providing that general laws shall be 
uniform intheir operation, does not impartto gen- 
eral laws, touching any of the subjects as to which 
special legislation is prohibited, a repealing effect they 
would not have without it, or change existing rules of 
Statutory construction as to repeals by implication, or 
render such general laws invalid unless they repeal 
all prior specivl laws relating to the same subject. 
Whether such special laws shall be repealed, and, if 
so, when and how, are matters left by the amendment 
to the discretion of the legislature.—PUTNAM V. SEC- 
OND JUDICIAL DISTRICT COURT OF RAMSEY COUNTY, 
Minn., 67 N. W. Rep. 77. 
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28. CONSTITUTIONAL Law—Statutes — Unifornity of 
Operation.—The act of May 16, 1894, entitled “An act 
providing for the construction, improvement and re- 
pair of public highways” is unconstitutional, in this: 
that its subject-matter is general, while its operation 
and effect are local.—HIXSON V. BURSON, Ohio, 43 N. 
E. Rep. 1000. 

24. CONSTITUTIONAL LAW — Taxation.—That part of 
Gen. St. 1894, § 1526, which authorizes a person liable to 
taxation, when making up the amount of credits 
which he is required to list, to deduct from the gross 
amount thereof the amount of all his bona fide indebt- 
edness, is constitutional.—STATE V. MOFFETT, Minn., 
67 N. W. Rep. 68. 

25. CONTRACT—Agent.—One ofthe joint signers ofa 
contract for the erection ofa building, who was au- 
thorized to represent the other owners, as well as him- 
self, in dealing with the contractors and in superin- 
tending the work, is personally liable fora change 
made by him in the terms of the contract, though the 
contractors knew that the change was beyond the 
scope of his authority, and made without the knowl- 
edge of the other Owners.—GUTHEELESS V. RIPLEY, 
Iowa, 67 N. W. Rep. 109. 


26. COUNTIES — Enlargement — Certiorari.—The pro- 
ceedings of the governor, secretary of state, and state 
auditor, under Gen. Laws 1895, ch. 298, entitled *“‘An 
act providing for the enlargement of organized 
counties by attaching thereto, and incorporating 
therein, territory from an adjoining county or coun- 
ties,” are neither judicial nor quasi judicial in their 
nature, and cannot be reviewed on certiorari.—STATE V. 
CLOUGH, Minn., 67 N. W. Kep. 202. 


27. CONTRACT — Restraint of Trade.—In the sale by 
one partner of his interest in the partnership business 
to the other partner, an agreement on the part of the 
former not to engage in a rival business in the locality 
so long as the other remains in such business, as part 
of the consideration ofthe sale, is not invalid as un- 
reasonable.—O’NEAL V. HINES, Ind.,43 N. E. Rep. 946. 


28. CONTRACT—Services.—Where a person rendering 
services is a member of the family of the person 
served, and is receiving support therein, before recov- 
ery can be had an expectation that compensation 
should be made must be shown.—TANK V. ROHWEDER, 
Iowa, 67 N. W. Rep. 106. 

29. CONTRACTS — Time — Specific Performance.—Par- 
tiesto acontract forthe sale of land may make time 
of its essence, by a distinct provision to that effect in 
the contract; and where they have done soa court of 
equity will refuseto enforce specific performance in 
favor of a party who has been in default, unless strict 
performance has been waived.—BROWN V. ULRICH, 
Neb., 67 N. W. Rep. 168. 

30. CONVERSION—Bar to Action.—The fact that prop- 
erty has been taken from a party who converted it un- 
der or by virtue of legal process, or in any manner, 
presents no defense to an action against him by the 
owner or person entitled to it, for its conversion, un- 
less it further be shown that such owner or p2rson en- 
titled to the property has received it, or the proceeds 
of any sale which may have been made of it.—COBURN 
Vv. WATSON, Neb., 67 N. W. Rep. 171. 

31. CORPORATIONS—Certificate of Increase of Stock.— 
Act June 15, 1895, requiring all companies, “at present 
organized” and doing business under the laws of the 
State, that may hereafter increase their capital stock, 
to pay aspecified fee, includes corporations subse- 
quently organized, since the object of the act was to 
raise revenue, and Rev. St. ch. 131, § 1, declaring rules 
forthe construction of statutes provides (subdivision 
1) that statutes shall be liberally construed, so as to 
carry out the intent with which they were enacted, and 
(subdivision 2) that words in the present tense include 
the future.—PEOPLE Vv. HINRICHSEN, IIl.,43 N. E. Rep. 
73 

32. CORPORATIONS — Foreign Corporations — State 
Regulations.—The fact that a foreign corporation has 





not complied with regulations regarding foreign cor- 
porations doing business in the State does not render 
contracts of such corporations void, except as against 
citizens.—BOYINGTON V. VAN ETTEN, Ark., 35 8. W. 
Rep. 622. 

33. CORPORATIONS — Stock Subscriptions — Fraud.— 
That, at the time defendant promised to subscribe for 
stock in the plaintiff corporation, the person to whom 
he gave such promise intentionally concealed the fact 
that one of the objects of the corporation was to sub- 
scribe for stock in another corporation, does not en- 
title defendant to avoid his subsequent subscription 
on the organization of the corporation, when its 
charter authorized the subscription to the stock of 
other corporations, and it dees not appear that any 
fraud was practiced by the officers of the corporation. 
—OIL CIty LAND & IMPROVEMENT CO. V. PORTER, Ky., 
35S. W. Rep. 643. 


34. COUNTY BOARD — Claims against County.—A 
county board has exclusive original jurisdiction to ex- 
amine and pass upon claims or demands against the 
county properly cognizable for aduit and allowance, 
and the jurisdiction Of the district court, as to such, is 
appellate merely.—STENBERG V. STATE, Neb., 67 N. W. 
Rep. 190. 

35. CoUNTY BOARDS—Power to Fix Compensation.— 
Under Const. art. 10,§10, providing thatthe county 
board shall fix the compensation of all county officers, 
with the amount of their necessary clerk hire and 
other expenses, and that the compensation shall not 
be changed during office, the county board may fix a 
single amount as the compensation of a county clerk, 
which will include personal compensation, clerk hire, 
and expenses uf office; and, when so allowed, it must 
be accepted as full compensation forthose items.— 
BRISSENDEN V. CLAY COUNTY, Ill., 48 N. E. Rep. 977. 


36. CRIMINAL Law—Altering Cattle Brands.—On trial 
for altering the brand of cattle, where the court had 
charged that before the jury could convict they must 
believe beyond a reasonable doubt that defendant al- 
tered the brand with intent to defraud the owner, it 
was proper to refuse to charge for defendant if he be- 
lieved thatthe animal had been stolen, and changed 
the brand with intent to prevent the thief from recov- 
ering it.—CHILDERS V. STATE, Tex., 35 S. W. Rep. 654. 


87. CRIMINAL Law — Assault — Information.—Where 
an information charges an assault in the language of 
the statute, a failure to aver that defendant unlaw- 
fully attempted to commit a violent injury on the per- 
son named, and that he had the present ability so to 
do, is waived without a motion, before verdict, to 
quash the information.—WOODWOBRTH V. STATE, Ind., 
43 N. E. Rep. 933. 

38. CRIMINAL Law — Assault — Self-defense.—Where 
the State’s evidence shows an assault by defendant, 
unprovoked by an act of prosecutor, and defendant’s 
evidence shows, at most, an agreement by defendant 
to engage in mutuul combat at prosecutor’s request, an 
instruction as to right of self-defense in case the diffi- 
culty was provoked by defendant is not required by 
the evidence.—WALTERS V. STATE, Tex., 358. W. Rep. 
652. 

3), CRIMINAL LAW—Banks — Receiving Deposit.—Un- 
der Rev. St. § 3581, making it a crime for any bank offi- 
cer to ‘‘receive or assent” to the reception ofany de- 
posit of money, knowing the bank to be insolvent, a 
conviction cannot be had on an indictment charging 
merely that defendant did ‘‘receive”’ the deposit, on 
proof of an ‘‘assent” to the reception of the deposit.— 
STATE Vv. WELLS, Mo., 35S. W. Rep. 614. 

40. CRIMINAL LAw—Election Frauds — Indictment.— 
An indictment under Rev. St. 1889, § 3748, charging de- 
fendant with having unlawfully received and placed 
in the ballot box, as a judge of election, 200 ballots and 
papers purporting to be ballots, which had not been 
legally voted by qualified voters, etc., but which in- 
dictment does not in any way individuate any one or 
more of the ballots alleged to have been fraudulently 
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voted, is insufficient.—STATE Vv. CLARK, Mo., 35S. W. 
Rep. 613. 

41. CRIMINAL LAW — Homicide — Indictment.—An in- 
dictment for murder, which alleges that the killing 
was done with “malice,” omitting the word “afore- 
thought,” is fatally defective.—CRAVEY V. STATE, Tex., 
85S. W. Rep. 658. 

42. CRIMINAL LAW — Homicide—Self-defense.—On a 
trial for murder, evidence that defendant, in attempt- 
ing to make a lawful arrest, shot deceased, who was 
about six feet from him and making no resistance, in 
the back, precludes the defense that the shooting was 
done ir self-defense, or justified by defendant’s for- 
cible resistance of arrest.—STATE V. WESTON, Iowa, 67 
N. W. Rep. 84. 


43. CRIMINAL LAw—Indictment—Venue.—Venue is an 
essential requisite of an indictment. And where in an 
indictment, there is a defect, in failing to allege that 
the offense was committed at the county where the in- 
dictment is found, such defect is not cured by section 
7215,¢Rev. St., which provides that “no indictment 
shall be deemed invalid for want of an allegation of 
the time or place of any material fact, when the time 
and place have once been stated in the indictment; 
nor for want of averment of any matter not necessary 
to be proved; vor for any other defect which does not 
tend to the prejudice of the substantial rights of the 
defendant upon the merits.”—KNIGHT V. STATE, Ohio, 
43 N. E. Rep. 995. 

44, CRIMINAL Law—lInstructions—Alibi.—In a crimi- 
nal case, where defendant attempted to show an alibi, 
an instruction that such defense “is as legitimate and 
valid as any other defense, nor is the defendant bound 
to establish this defense beyond a reasonable doubt; 
and if, from the whole evidence, you have a reason- 
able doubt of his presence at the commission of the 
the offense, as before explained, you must give him 
the benefit of that doubt, and acquit,” is sufficiently ex- 
plicit to show defendant’s rights under that defense.— 
STATE V. BRYANT, Mo., 35 S. W. Rep. 597. 


45. CRIMINAL LAW—Receiving Deposit When Insolv- 
ent.—The provision of Rev. St. 1894, § 203i, that the 
failure, suspension, or involuntary liquidation of a 
bank or banker within 30 days after receiving a deposit 
shall be prima facie evidence of an intent to defraud in 
the receipt of such deposit, is not unconstitutional, as 
depriving accused of the presumption of innocence.— 
STATE V. BEACH, Ind., 43 N. E. Rep. 949. 

46. CRIMINAL LAW—Variance.—Under an indictment 
charging an aggravated assault with a knife, convic- 
tion for an assault with a stick cannot be had.—HER- 
ALD V. STATE, Tex., 35S. W. Rep. 670. 

47. CRIMINAL PRACTICE—Violation of Election Laws. 
—Rev. St. 1889, § 3748, providing that “if any judge or 
clerk of an election, or any other person,” shall will- 
fully and knowingly receive and place in the ballot 
box any ballot not legally voted by a qualified voter, 
etc., applies only to judges and clerks of election, and 
persons ejusdem generis; and an indictment thereunder 
which fails to aver that defendant was such a judge or 
clerk, or acting in a similar capacity, is invalid.—STaTE 
Vv. KRUEGER, Mo., 35S. W. Rep. 604. 

48. DECEIT—Complaint.—A complaint stating a rep- 
resentation as to the width ofa street, made by defend- 
ant as an inducement to plaintiff to purchase; that he 
believed and relied on it, and purchased the land; that 
the representation was false; and that plaintiff suffered 
damages, states a cause of action for deceit.—MERRILL 
Vv. NEWTON, Mich., 67 N. W. Rep. 120. 

49. DEDICATION—Park.—Recording a plat of an addi- 
tion to a city, on which a part of the land is designated 
as a “park,” and sale of lots with reference thereto, 
constitute an irrevocable dedication of the land so 
marked as a public park, without the necessity of an 
acceptance by the public. — RHODES v. TOWN OF 
BRIGHTWOOD, Ind., 43 N. E. Rep. 942. 


50. EJECTMENT—Pleadings — Parties.—Where a life 
estate is devised to a married woman and her husband 








by asecond marriage with remainder “to the right 
heirs” of said life tenants, on their death without is. 
sue, and, after the termination of the life estate, suit 
is brought by the collateral heirs of the husband to re. 
cover the land, or a part thereof, the collateral heirs 
of the wife should be joined as plaintiffs.—BRENT y, 
Lone, Ky., 35S. W. Rep. 640. 


51. EJECTMENT—Wrongful Possession—Description, 
—Where a defendant, without permission, has in. 
closed alot owned by plaintiff, though he does not 
claim ownership, and offers to remove the fence, but 
does not do so, an instruction that he is unlawfully in 
possession is justified. Where the construction of a 
written instrument is erroneously submitted to a jury, 
the error is without prejucice if it appears that they 
gave it to the correct construction.—COMFORT V. BALL- 
INGAL, Mo., 35S. W. Rep. 609. 


52. ELECTION CONTEST — Statement of Contest.—A 
statement filed unfler Comp. St. § 1043, to contest an 
election to a certain office, on the ground that marked 
ballots were voted and counted at said election, and 
that mistakes were made in counting the votes, which 
failed to state that coutestant was a candidate for said 
office, or that the ballots were unlawfully marked or 
counted, or the nature of the alleged mistakes, or 
whether such mistakes affected the result, or that any 
electors were prevented from casting their ballots, 
was insuflicient.—GILLESPIE V. DION, Mont., 44 Pac. 
Rep. 854. 

53. EQuITY — Practice.—Where a complainant has 
properly brought an action in equity for an account- 
ing in regard to partnership property of defendants, 
and on such accounting it appears that there is no 
property to which he has a claim, but that he is en- 
titled to a personal judgment against defendants as 
partners, he may properly be given such judgment by 
the chancery court.—MCLEAN v. MCLEAN, Mich., 67 N. 
W. Rey. 118. 


54. ESTOPPEL IN PAIs.—Where plaintiff purchased a 
growing crop of tobacco, agreeing to pay certain debts 
of the seller, znd the creditors whose claims he had 
assumed, and who had obtained an attachment before 
the sale, levied iton the crop after it was cut, plaint- 
iff who was not a party to the action, was not estopped 
by his failure to object to the sale, from claiming the 
proceeds, as against a purchaser who had full knowl- 
edge of his title.—SMITHER V. MCGINNIS, Ky., 35S. W. 
Rep. 630. 


55. EVIDENCE AT FORMER TRIAL—When Admissible. 
—Before a witness can be allowed to give his recollec- 
tions of the evidence of a deceased witness, it must be 
shown, as a foundation, forthe introduction of such 
evidence in such manner, that it was given or taken 
for use in a former action between the same litigants; 
that the party against whom it was given had, from 
the manner of its reception, an opportunity to cross- 
examine the deceased witness; that it involved the 
same subject-matter; and that the witness called to 
state it recollects, and can repeat in substance, the 
evidence of the deceased witness.—TWOHIG V. LEAMER, 
Neb., 67 N. W. Rep. 152. 

56. EVIDENCE — Contradicting Deed.—A deed con- 
veying an absolute title, executed for the purpose of 
the division of property between a husband and wife 
on their separation, cannot be contradicted by evi- 
dence of a parol contemporaneous agreement.—CAF- 
FEY’sS EX’RS V. CAFFEY, Tex., 358. W. Rep. 738. 

57. EVIDENCE—Hearsay.—The statements and com- 
munications made by a third person to one of the 
parties to an action concerning the subject-matter 
thereof are, as a rule, not competent evidence against 
the adverse party, and are properly rejected when 
they were not made in the presence of such adverse 
party, nor under circumstances which would make 
him legally responsible therefor.—HOLMAN V. RAYNES- 
FORD, Kan., 44 Pac. Rep. 910. 

58. EVIDENCE—Relevancy.—In an action to recover 
for goods alleged to have been furnished to a corpora- 
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tion at the request of the defendant, who was its pres- 
ident, and upon his promise to personally pay for 
them, there was no written contract, and the evidence 
of the parties was conflicting as to the alleged prom- 
ise of the defendant to pay forthe goods: Held, that 
evidence that at the time the corporation was insolv- 
ent, and already largely indebted to the plaintiffs, and 
its credit worthless, was competent, as directly tend- 
ing to show that the testimony of one party was more 
reasonable than that of the other.—COCHRANE V. WEST 
DULUTH INDUSTRIAL Const. & IMP. CO., Minn., 67 N. 
W. Rep. 206. 


59. EXECUTION SALE—Injunction.—Where a sale of 
goods under an execution has been enjoined, and the 
goods placed in the hands of a receiver, complainant’s 
liability for the faithful conduct of the receiver is not 
relieved by the fact that defendant consented to the 
appointment of a particular person as receiver.—WINS- 
LOW V. MULCHEY, Tenn., 35 8. W. Rep. 762. 


60. FRAUDS, STATUTE OF — Agreement to Reconvey 
Land.—A parol agreement by a grantee to reconvey 
real estate to his grantor is within the statute of 
frauds, and does not create an express trust in such 
real estate, in favor of the grantor. — THOMAS V. 
THOMAS, Neb., 67 N. W. Rep. 182. 


61. FRAUDULENT CONVEYANCES—Gifts—Knowledge of 
Grantee. —In an action to set aside, as fraudulent 
against creditors, a voluntary grant of land, since it is 
the intent of the grantor, and not the knowledge of 
the intent by the grantee, which determines the fraud, 
itis immaterial whether the creditors as to whom the 
fraudulent character of the conveyance is alleged be- 
came such prior or subsequent to the grant.—GILLE- 
LAND V. JONES, Ind., 43 N. E. Rep. 940. 


62. HIGHWAYS—Petition for Improvements.—An ob- 
jection that the petition for the improvement of a 
highway under the gravel road act of 1885, as amended, 
was not signed by the requisite number of landowners, 
must be raised before the report of the viewers is 
made.—MILLER V. BURKS, Ind., 43 N. E. Rep. 930. 


63. HOMESTEAD.—A contract giving a lien for money 
loaned on a homestead to pay for improvements 
erected prior to the execution of the contract is inef- 
fectual.—PIONEER SAVINGS & LOAN Co. V. DOUGHERTY, 
Tex., 35 S.,.W. Rep. 698. 


64. HOMESTEAD—Occupancy.—To give the homestead 
character to atract of land, it must be occupied asa 
residence, either actual or constructive, by the family 
ofthe owner. When there is not actual occupancy, 
the acts of the homestead claimant must be consistent 
with his declared intentions, and actual occupancy 
thust follow within a reasonable time.—LENORA STATE 
BANK Vv. PEAK, Kan., 44 Pac. Rep. 900. 

65. HOMESTEAD—Rural Homestead.—Where a rural 
homestead is brought within the corporate limits of a 
city against the owner’s objections, and the owner 
subsequently acquiesces and dedicates streets sub- 
dividing his land, he is entitled to claim only an urban 
homestead, as against a creditor whose judgment was 
docketed so as to become a lien on the land after the 
owner’s acquiescence.—WAGGENER V. HASKELL, Tex., 
35S. W. Rep. 711. 


66. HUSBAND AND WIFE—Right of Wife to Sue Alone. 
~—A wife who has, without her fault, been permanently 
abandoned by her husband, and left without means, 
may maintain an action for a tort without his joinder. 
—8T. Louis 8. W. Rr. Co. OF TEXAS V. GRIFFITH, Tex., 
35S. W. Rep. 741. 

67. INSURANCE—Conveyance of Property.—Though a 
Policy has become void by conveyance of the insured 
Property, it becomes valid on the company’s giving 
consent to transfer of the policy to a remote grantee 
ot insured, though it merely had knowledge that title 
had vested in such grantee, and did not have kuowl- 
edge of the intermediate conveyances; and it is imma- 
terial that the consent is in terms to the transfer of 
ingured’s interest in the policy.—NORTH BRITISH & 








MERCANTILE INS. CO. Vv. GUNTER, Tex., 358. W. Rep. 
715. 

68. INSURANCE—Extent of Liability.—In an action on 
a policy of fire insurance which provided that the 
company should not be liable beyond ‘‘the actual cash 
value” of the property destroyed, an instruction that 
the jury might find forthe plaintiff the “fair market 
value” of the property destroyed is not error; the ex- 
pression “fair market value” being equivalent to 
‘‘actuai cash value.”—MANCHESTER FIRE INS. Co. VY. 
Simmons, Tex., 35S. W. Rep. 722. 

69. INSURANCE—Principal and Agent.—In an action 
on a written contract of appointment, wherein an in- 
surance agent was not charged with the duty of seeing 
to the cancellation of policies, evidence is inadmissible 
to charge the agent with negligence in the perform- 
ance of such duty, unless it is shown, independent of 
the written contract, that this additional matter of 
agency was conferred on the agent, and by him ac- 
cepted.—NORWOOD V. ALAMO FIRE Ins. Co., Tex., 358. 
W. Rep. 717. 

70. INSURANCE—Warranty—Watchman Clause.—That 
an employee of insured, who worked about the insured 
buildings during the day, and slept at night in a house 
about 350 yards distant therefrom, visited the build- 
ings several times during the night, is not a compli- 
ance with a warranty inthe policy that a watchman 
should be kept on duty ‘‘constantly day and night in 
and immediately about” the insured buildings.—Mc- 
KENZIE V. SCOTTISH UNION & NATIONAL INS. CO., Cal., 
44 Pac. Rep. 922. 

71. INTOXICATING LiIQquoRs—Husband and Wife— 
Coercion.—On the trial of one jointly indicted with her 
husband for the unlawful selling of intoxicating 
liquors, where the evidence shows that she acted under 
the express orders of the husband, who had complete 
control over her, it is proper to charge that, in order 
to raise the presumption of coercion, it is sufficient if 
the husband was about the premises, even though in 
another room, if the wife was so immediately near him 
as fairly to be held under his control or in his pres- 
ence.—STATE V. FERTIG, Iowa, 67 N. W. Rep. 87. 

72. JUDGMENT—Res Judicata — Equitable Jurisdic- 
tion.—Where, in an action in the federal court, the 
presiding judge directed a verdict for defendant on the 
ground that the contract between the parties, out of 
which plaintiff's claim arose, was written, and was 
not the oral contract declared on, and subsequently 
entered an order that the jadgment should be without 
prejudice to a future action by plaintiff to enforce his 
claim, the judgment will not bar a new action by 
plaintiff, based on the written contract.—CONDON Vv. 
KNOXVILLE, C. G. & L. R. Co., Tenn., 35S. W. Rep, 781. 

73. LANDLORD AND TENANT—Lien—Exempt Property. 
—Where the owner of the property is by trade a job 
printer, a press and paper cutter, necessary for his 
business, are exempt under Sayles’ Civ. St. art. 2335, 
and not subject to a lien for rent under article 3122a.— 
ST. Louis TYPE FOUNDRY v. TAYLOR, Tex., 35 S. W. 
Rep. 691. 

74. LANDLORD AND TENANT—Transfer of Lease.— 
Whenever a lessee transfers and assigns the whole 
term for which he has leased premises, reserving no 
reversionary interest whatsoever to himself, the right 
of re-entry fora breach of a condition subsequent is 
not reserved or retained. The rightof re-entry cannot 
exist as an independent condition, but only as an inci- 
dent to an estate or interest for the protection of which 
it is reserved.—OHIO IRON CoO. V. AUBURN IRON CO., 
Minn., 67 N. W. Rep. 221. 

75. LANDLORD AND TENANT—W here Relation Exists.— 
The relation of landlord and tenant, like other con- 
tract relations, does not necessarily depend upon an 
express agreement, but may bs implied from the con- 
duct of the parties.—FARLEY V. MCKEEGAN, Neb., 67 
N. W. Rep. 161. 

76. LIFE INSURANCE—Action on Life Policy.—Where 
a life insurance company defended against recovery 
on a policy on the ground that it had been forfeited, 











« 46 


CENTRAL LAW JOURNAL. 


No. 3 





— 





by its terms, by the failure of insured to pay a note 
given for premium, evidence of an agreement by which 
the note in question was made payable to the agent, 
and was to be his property, and that defendant had no 
interest therein, was admissible.—THIES v. MUTUAL 
LIFE Ins. CO. OF KENTUCKY, Tex., 358. W. Rep. 676. 

77. LIMITATION OF ACTIONS.—Where it was agreed 
between the parties that a claim for services rendered 
by one to the other should be paid when a certain es- 
tate was settled, the statute would not begin to run 
against an action on the claim until such estate was 
settled.—SIMONS V. BEAVER, Ind., 43 N. E. Rep. 972. 

78. MANDAMUS—Schoo! Board—Abuse of Discretion.— 
Where a school board has been guilty of a gross abuse 
of the discretion conferred on it by statute to prescribe 
the time, place and manner of conducting elections of 
members of the board, by selecting, for purely parti- 
san purposes, judges and clerks of such election who 
are all members of one political party, and by arbi- 
trarily and persistently refusing to hear requests of 
taxpayers for the appointment of impartial election 
officers, the supreme court, in the exercise of its super- 
intending jurisdiction over inferior tribunals, will, by 
its writ of mandate, compel the board to revoke the 
appointments so made, and to select judges and clerks 
equally from both political parties.—STATE V. BOARD 
OF PRESIDENT AND DIRECTORS OF ST. LOUIS PUBLIC 
SCHOOLS, Mo., 358. W. Rep. 617. 

79. MASTER AND SERVANT—Independent Contractor.— 
Where a company furnished an independent con- 
tractor with the building, tools and machinery with 
which to perform the contract work, and the con- 
tractor employed, paid and had sole control over his 
workmen, the company was not liable, as master, to 
one of such employees for injuries sustained from de- 
fects in the machinery.—REIER V. DETROIT STEEL & 
SPRING WORKS, Mich., 67 N. W. Rep. 120. 

80. MASTER AND SERVANT—Risks of Employment— 
Defective Appliances.—In an action for injuries due to 
defendant’s negligence in requiring plaintiff, a brake- 
man, to couple two freight cars of which the drawbars 
stood at different heights, and with deadwoods and 
floors projecting from the sill, where defendant asked 
the court to charge that it was not negligence for de- 
fendant to use cars,the couplings or deadwoods of 
which were not of uniform or equal height, it was error 
to qualify such instruction by adding the proviso that 
the defendant was not negligent in such case if the 
deadwoods or couplings were in other respects safe 
appliances, there being no issue raised that the coup- 
lings were not in other respects reasonably safe.— 
PENNSYLVANIA CO. V. EBAUGH, Ind., 43 N. E. Rep. 936. 

81, MBCHANIC’S LIEN—Materials Furnished and Used. 
—In an action by a material-man to enforce alien, a 
complaint which alleges that tbe contractors pur- 
chased from plaintiff ‘‘certain building materials,” 
naming them, Which were delivered at the “building 
for the purpose of being used in the erection and con- 
struction of the same,” and ‘‘were used in the con- 
struction of said building,” sufficiently alleges that the 
materials were furnished for, and used in, the con- 
struction of the building against which the lien is 
sought to be enforced for payment thereof.—MANOR V. 
HEFFNER, Ind., 43 N. E. Rep. 1011. 

82. MECHANICS’ LIENS.—The right to a lien secured 
by the provisions of § 2, art. 1,ch. 54, Comp. St., does 
not depend upon the terms of the contract between 
the owner of the building and the original contractor, 
but upon the ground that the subcontractor furnished 
material or performed labor in the erection of the 
building, and that he has complied with the require- 
ments of said section.—DREXKEL V. RICHARDS, Neb., 67 
N. W. Rep. 169. 

88. MECHANICS’ LIENS—Rights of Subcontractors.— 
The owner of a building whose contract with the prin- 
cipal contractor for its erection provides for payments 
at stated intervals,and does not reserve the right to 
discharge claims of subcontractors from the fund 
otherwise due the principal contractor, is entitled to 





make payments according to the contract, without 
liability to subcontractors, though he knew that they 
had been furnishing labor and materials, and had not 
been paid therefor by the contractor.—EPENETERY, 
MONTGOMERY COUNTY, Iowa, 67 N. W. Rep. 93. 


84. MECHANICS’ LIENS—Liability of Owner.—The lig. 
bility of the owner of a building to a contractor for 
labor to be performed thereon is pro tanto compensated 
and discharged by a valid claim against such con. 
tractor, the claim being due to such owner when the 
contract for labor is entered into.—STARK V. SIMMONS, 
Ohio, 43 N. E. Rep. 999. 


8. MorTGAGE—Deed Absolute.—The true test, in de 
termining whether a conveyance absolute in form 
should be treated as a sale or as a mortgage, is whether 
the relation of the parties toward each other, as debtor 
and creditor, continues. If it does so continue, the 
transaction will be treated as a mortgage, and the con. 
veyance as a security only.—RILEY V. STARR, Neb., 67 
N. W. Rep. 187. 


86. MORTGAGE OF HOMESTEAD—Consideration.—An 
existing legal obligation is sufficient of itself to con. 
stitute a valuable consideration for a promise to an 
extent corresponding with the extent of such obliga 
tion. Accordingly held that a mortgage executed by 
the wife of the debtor jointly with him upon their 
homestead, to secure the payment of new notes given 
by him as collateral to old notes,on which he was 
liable as maker, was a valid mortgage, although the 
mortgage would not have been binding upon her 
homestead interest in the property, and would there 
fore have been void in éoto if it had been given to secure 
the old existing notes, without any new consideration. 
—FiRsT NAT. BANK vy. LAMONT, N. Dak., 67 N. W. Rep. 
145. 

87. MUNICIPAL CORPORATIONS — Constitutional Law— 
Creation of Parks.—The constitutional guaranty that 
“private property shall not be taken or damaged for 
public use without just compensation, and, until the 
same shall be paid to the owner, the property shall not 
be disturbed or the proprietary rights of the owner 
therein divested,” is not violated by judicial proceed 
ings to determine whether the property can be taken 
for the given use, and how much must be paid for it, 
or by the fact that provisions for a fund for payment of 
the compensation may prove inadequate; since in no 
event can the property be taken until paid for, and in 
the meantime the owner is not disturbed in his posses 
sion.—KANSAS CITY V. WARD, Mo., 35 8. W. Rep. 600. 


88. MUNICIPAL CORPORATIONS—Contract—Injunction. 
—Where a water company refuses to furnish water to 
the inhabitants ofa city at the prices fixed ina com 
tract with the city, and threatens to cut off the supply 
from those refusing to pay more than the contract 
price, the city may maintain an action for an injunce 
tion, as the only adequate remedy.—CLEBURNE WATER, 
Ick & LIGHTING CO. v. CITY OF CLEBURNE, Tex., 35 8. 
W. Rep. 733. 

89. MUNICIPAL CORPORATIONS — Defect in Street.—In 
an action for personal injuries it appeared that plaint 
iff fell into a ditch which crossed the sidewalk on & 
street which had been dedicated to the public, ae 
cepted by the city, graded, and curbed; that an elec 
tric railway was operated along the street from thé 
heart of the city toa point beyond the place of acti 
dent; that an electric light was maintained near the 
ditch, atthe expense of the city; that the street was 
controlled and inspected by the city authorities, and 
was used daily by the public as athoroughfare: Held, 
that the city was estopped from denying that it was 
responsible forthe exercise of ordinary care to keep 
the street in a reasonably safe condition for publi¢ 
use.—CITY OF WAXAHACHIE V. CONNOR, Tex., 35 S. W. 
Rep. 692. 

90. MUNICIPAL CORPORATIONS—Enjoining Creation of 
Indebtedness.—In a proper case, where it is show! 
that the municipal officers are about to create an it 
egal indebtedness against the corporation, and t#@ 
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levy and collect a tax for the payment thereof, such 
acts may be restrained at the suit of a taxpayer.— 
BRADFORD Vv. CITY AND COUNTY OF SAN FRANCISCO, 
Oal., 44 Pac. Rep. 912. 

.91. MUNICIPAL CORPORATIONS—Street Improvements. 
-To authorize a city to levy a special tax to pay for 
street improvements, it must have complied with 
every condition precedent prescribed by charter or 
ordinance, and a failure to base a levy on the estimate 
ofthe engineer, or to advertise for bids for doing the 
work—both being provided for in its charter—will in- 
yalidate the levy.—ARDREY V. CITY OF DALLAS, Tex., 
5S, W. Rep. 726. 

92. NEGLIGENCE — Accident at Railroad Crossing.— 
The fact that a danger is known will preclude a recov- 
ery incase of injury, where such danger is apparent 
and imminent, and of sucha character as to impose 
upon one who undertakes to pass it a hazard that an 
ordinarily prudent man would notincur. A person 
hasno right to cast himself upon a known danger, 
when the act subjects him to immediate and great 
peril.—_WHERRY V. DULUTH, M. & N. Ry. Co., Minn., 
67N. W. Rep. 223. 

9. NEGLIGENCE—Animal—Damages.—In an action to 
recover for personal injuries, under Code 1873, § 1485, 
which, among other things, provides that “the owner 
shall be liable to the party injured for all damages 
done by his dog except when the party injured is do- 
ingan unlawful act,” itis incumbent on plaintiff to 
show himself free from contributory negligence.— 
STUBER V. GANNON, Iowa, 67 N. W. Rep. 105. 


%. NEGOTIABLE INSTRUMENT—Note—Payment.—The 
indorsee and holder of a negotiable note, payable ata 
particular bank, is not bound by a payment made ata 
different place, to another person, who does not have 
possession of the note, and who i® not shown to have 
any authority from the holder and owner to represent 
him inthe collection of the same.—HALL Vv. SMITH, 
Kan., 44 Pac. Rep. 908. 


%. NEGOTIABLE INSTRUMENTS.—A payee of a note, 
who has sold itto a maker who, by reason of a dis- 
charge in bankruptcy, is under no obligation to pay 
it,cannot dispute the purchasing capacity of the one 
towhom he sells.—MATTIX Vv. LEACH, Ind., 48N. E. 
Rep. 969. 

%. NEGOTIABLE INSTRUMENTS — Alteration after De- 
livery.—To erase the marginal figures ‘‘$136 91-100” in a 
note, and write at thetop of the instrument ‘‘$118.09 
correct amount,” in order tocorrect a mutual mistake, 
resulting from an errorin calculation, is not such al- 
teration as will render the note void.—CHAMBERLAIN 
Vv. WRIGHT, Tex., 35S. W. Rep. 707. 


9. NEw TRIAL.—A complaint in an action fora new 
trial for newly-discovered evidence, merely alleging 
that inquiries were made before the trial concerning 
the newly-discovered evidence, without alleging the 
time, place, and circumstances of the inquiries, does 
hot sufficiently show due diligence.—Davis v. DAVIS, 
Ind.,43N. E. Rep. 935. 

8. NEw TrRIaL—Surprise.—It is well settled that new 
trials on the ground of surprise occurring at the trial 
which ordinary prudence could not have guarded 
against should be granted with great caution, and that 
stanting or refusing motions founded on this ground 
rests on the sound discretion of the trial court: Held, 
Under all the circumstances of the case at bar, that in 
denying a motion based on this ground there was no 
abuse of this discretion in the court below.—HULL V. 
MINNEAPOLIS ST. RY. CO., Minn., 67 N. W. Rep. 218. 

%. NEw Tr1aL—Verdict — Practice.—Refusal to ren- 
der judgment for a party on the special verdict is not 
ground for a new trial. Ifa party wishes tp avail him- 
self of such a ruling, he should move for judgment on 
the verdict, and except to the ruling thereon.—HOPPES 
¥. CHAPIN, Ind., 43 N. E. Rep. 1014. 

10. PARTNERSHIP—Payment with Firm Assets.—One 
Member of a partnership has no implied authority to 
dispose of property of the partnership in satisfaction 





of his individual debt, or for his individual benefit.— 
COLUMBIA NAT. BANK V. RICE, Neb., 67 N. W. Rep. 165. 

101. PARTNERSHIP — Misrepresentations of One Part- 
ner.—W hen one partner procures goods by false repre- 
sentations, and fraudulently disposes of them, all the 
partners are jointly liable.—BANNER V. SCHLESSINGER, 
Mich., 67 N. W. Rep. 116. 


102. PRINCIPAL AND AGENT—Rights and Liabilities.— 
An agent who sells his own property to his principal 
under general instructions which require him to do 
the best he can for his principal, and which evi- 
dence a special trust reposed in him, may be held to 
account by the principal for the difference between 
the real value of the property and the price at which 
it was sold; andthe fact that the principal, before 
bringing suit, has mortgaged such property, does not 
impair his right to maintain an action for the amount 
of such difference; neither does the lapse of time short 
of the period of limitation fixed by the statute.—OLIVER 
v. LANSING, Neb., 67 N. W. Rep. 195. 


103. PRINCIPAL AND SURETY — Liability of Surety.— 
Where a surety intrusts an official bond to another to 
deliver, on condition that others should sign as sure- 
ties, he is estopped from denying his liability, on de- 
livery of the bond without obtaining the other sure- 
ties, unless the bond on its face shows the official ap- 
proving the same that itis incomplete; andthe fact 
that after the last signature onthe bond there wasa 
vacant line, with the word “surety” following it, is not 
such notice of incompleteness as would release the 
surety.—CRYSTAL LAKE TP. V. HILL, Mich., 67N. W. 
Rep. 121. 


104. PRINCIPAL AND SURETY — Discharge of Surety.— 
In an actionon a bond collateral to a building con- 
tract, the sureties, who are alone served, may show, 
under a plea ofthe general issue, that plaintiff has 
money in his hands due tothe principal, sufficient in 
amount to satisfy plaintiff's demand.—MARQUETTE 
OPERA-HOUSE BLDG. CO. V. WILSON, Mich., 67N. W. 
Rep. 123. 

105. PRocEss — Service on Railroad Companies— 
Agents.—Held, upon the facts, that the ticket agent at 
the Union Depot in Minneapolis was an “acting ticket 
agent” ofthe defendant, within the meaning of Gen. 
St. 1894, § 5202, providing for the service of process in 
civil actions upon railroad companies.—HILLARY V. 
GREAT NORTHERN Ry. Co., Minn., 67 N. W. Rep. 80. 

106. PUBLIC LANDS.—The congress of the United 
States is vested with the absolute power to dispose of 
the public lands belonging to the United States, and to 
prescribe the conditions upon which the title thereto 
shall be gonveyed.—Na4S8H V. FARMERS’ & MERCHANTS’ 
BANK, Kan., 44 Pac. Rep. 907. 

107. QUIETING TITLE.—One in the quiet and peaceable 
possession of land under color of title may maintain 
an action to quiet his title as against an adverse 
claimant, who cannot show asuperior title.—PRIZER 
v. TAYLOR, Kan., 44 Pac. Rep. 902. 

108. RAILROAD CORPANIES—Right of Way.—Where a 
right of way over and across real estate is granted to 
a railroad company, in consideration of an agreement 
by the grantee, contained in the grant, ‘‘to build and 
maintain a good fence on the right of way herein con- 
veyed, immediately on the completion of the railroad,” 
the duty of the company to build and maintain the 
fence is a continuing one, running with the land; and, 
if a failure to do so results in a loss of crops by the 
owner, he may recover damages.—LAKE ERIE & W. R. 
Co. v. POWER, Ind., 43 N. E. Rep. 959. 


109. RAILROAD COMPANIES — Stock — Negligence.— 
When cattle are ina highway near a railroad track, 
and appear quiet, an engineer is not bound to presume 
that they will suddenly run upon the track, but he 
must observe the track ahead of the train as constantly 
as his other duties will permit, and use every precau- 
tion to avoid injury to stock which is consistent with 
the safety of the passengers and train.—BUNNELL V. 
RIO GRANDE W. Ry. Co., Utah, 44 Pac. Rep. 923. 
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110. RAILROADS — Contributory Negligence.—W here 
there was no obstruction to the view, the fact that the 
train by which deceased was killed followed an engine 
within the interval of one minute, giving the statutory 
signals, does not excuse deceased for failing to look 
and listen, where she crossed the track immediately 
after the passage of the engine, without looking for 
any trains following inthe direction from which the 
engine approached ; and she was guilty of contributory 
negligence as a matter of law.—BALTIMORE & O. R. 
Co. Vv. TALMAGE, Ind., 48 N. E. Rep. 1019. 


111. REs JupD1caTa—Foreclosure of Junior Mortgage. 
—The holder of a first mortgage on real estate is not 
bound by a judgment rendered in an action brought 
for the foreclosure of a second mortgage upon the 
same premises, and his lien is not affected by the pro- 
ceedings had therein, when he was not a party to such 
action, and had no opportunity to be heard therein.— 
FERGUSON V. TARBOX, Kan., 44 Pac. Rep. 905. 


112. SALE—Agency.—An agreement between a manu- 
facturing company and a merchant provided: (a) That 
the merchant wasthereby appointed agent of the man- 
ufacturing company, to sell its tobacco at such prices 
as it might direct. (b) The merchant was to be paid 
a certain commission on all sales made, if he sold the 
tobacco furnished at the price fixed by the manufact- 
urer. If he sold it for less, he was to have no commis- 
sion. (c) The merchant guarantied the payment of all 
tobacco shipped him by the manufacturer. (d) The 
merchant was to execute and deliver his promissory 
notes, due in 60 days, for all tobacco furnished him by 
the manufacturer: Held (1), not a contract of agency 
for the sale of the manufacturer’s goods by the mer- 
chant on commission, but a contract of sale; (2) that 
tobacco furnished the merchant under this contract, 
upon his giving his notes therefor, became his prop- 
erty.—MACK jv. DRUMMOND TOBACCO CO., Neb., 67N. 
W. Rep. 174. 


118. SALE—Contract.—A contract of sale, made in 
this State, of personal property situated therein, is 
valid and binding uponthe parties thereto, though 
such contract is not evidenced by any writing, and no 
payment is made thereon by the purchaser.—BIcK- 
FORD v. CHAMPLIN, Kan., 44 Pac. Rep. 901. 


114. SALE—Passing of Title—Rescission.—A contract 
for the sale of timber in the tree provided that the 
purchaser might cut and remove such as it selected, 
for which it was to pay before the shipment from the 
railroad station: Held, that the title passed when the 
timber was cut and removed, and that the seller’s in- 
sisting on payment for certain logs which had been re- 
moved to the station, and there rejected the pur- 
chaser before shipment of any, did not authorize the 
purchaser to rescind the contract.—NASH V. ROCK- 
FORD VENEER CO., Mich., 67 N. W. Rep. 111. 


1145. SALE—Waiver.—If a verbal notice of a breach of 
warranty is given, accepted, and acted upon, where a 
written notice has been stipulated for, the giving of 
the written notice is waived.—HUBER MANUF’G Co. V. 
BusEyY, Ind., 43 N. E. Rep. 967. 


116. SALE—Clerk of Court—Powers and Duties.—The 
clerk of the circuit court is not authorized to receive 
money for the redemption of real estate sold under 
tax liens; the revenue laws of Indiana not contemplat- 
ing redemption from such sales.—STATE V. MCGILL, 
Ind., 48 N. E. Rep. 1016. 


117. TAX SALE—Validity.—Rev. St. 1894, § 8624, mak- 
ing a tax deed prima facie evidence of the regularity of 
the sale and all prior proceedings, and of a valid title 
in the grantee, relieves the grantee in an action of 
ejectment by him as such grantee from the burden of 
proving that, at the time of sale, the delinquent owner 
had no personal property subject to sale for payment 
of the taxes.—RICHARD V. CARRIE, Ind., 43 N. E. Rep. 
949. 


118. TaxaTION—Lien for Taxes.—The title acquired 


by a purchaser at a tax sale under Acts Ex. Sess. 1891, 








ch. 26, regulating the method of enforcing the lien for 
taxes, is derivative only, carrying with it only suey 
interest as the delinquent possessed at the time of the 
assessment, and is subject to a vendor’s lien which at. 
tached prior to such assessment.—CARDWELL V. Croy 
LEY, Tenn., 35S. W. Rep. 767. 


119. TOWNSHIP TRUSTEE — Liability for Borrowed 
Money.—Although a township trustee has no expregs 
authority to borrow money, yet where he does so, ang 
the money is properly used for township purposes, the 
township is liable therefor, and the trustee and his 
bondsmen are chargeable with the amount as public 
money, as though received in the regular way.—KiIL 
LIAN V. STATE, Ind., 43 N. E. Rep. 955. 


120. TRIAL—Jury—Separation.—Code, § 4443, provides 
that if, before the conclusion of atrial, a juror become 
sick, so as to be unable to perform his duty, the court 
may discharge him, and swear in a new juror, and be 
gin the trial anew, or may discharge the entire jury, 
and thereafter impanel a new one to try the case; 
Held, that the statute was not mandatory, and did not 
prohibit the court from adjourning for a few days un- 
til the sick juror became able to resume the discharge 
of his duty.—STATE v. GARRITY, Iowa, 67 N. W. Rep. 
92. 


121. TROVER—DeliVery of Cattle by Stock Yards Com. 
pany.—In trover against a stock yards company for 
delivering to F, cattle which defendant was keeping 
for plaintiff, on the presentation and indorsement by 
F of an order from plaintiff to deliver them to B, de 
fendant may show that F had been in the habit of pre. 
senting to defendant orders from different persons di- 
recting cattle to be delivered to B, and of indorsing 
the orders, and receiving the cattle thereon, though 
plaintiff did not know of the orders; such a company 
being required in ddlivering the cattle to act only with 
reasonable care, and in accordance with the usage 
and customs of carrying on business at such yards.- 
UNION STOCK YARD & TRANSIT CO. V. MALLORY, Soné 
ZIMMERMAN Co., Ill., 43 N. E. Rep. 979. 


122. WATERS—Appropriation.—Where at the timea 
lower appropriator’s right attached, upper appropria- 
tors were returning the water appropriated by them, 
after use, to the stream, above the point of C!version 
by the lower appropriator, the upper appropriator had 
no right to change the place of use of the water soa 
to prevent its return after use to the stream.—GASSERI 
v. NOYES, Mont., 44 Pac. Rep. 959. 


123. WILL—Devise—Dower.—The widow is entitled to 
dower though she accepts a devise under the will, th 
less there be an express provision to the contrary, or 
the claim of dower be inconsistent with, and, if al 
lowed, would defeat, some provision of the will.—Wat 
SON V. WATSON, Iowa,67 N. W. Rep. 83. 


124. WILLS—Devise—Defeasible Fee.—A testator de 
vised lands to his daughters, and stated that it was his 
desire ‘‘that they be made equal, and that their por 
tion each remain in their own name, they and thelr 
representatives. By that I desire that it be entailed 
that they may not be left without a support whenl 
am gone. If it becomes necessary and to their inter 
est to sell and convey their interest, it shall be reim 
vested in like manner, either in stock or lands:” Held, 
that the daughters took a defeasible fee in the land, 90 
that, on the death of one daughter without children, 
the title to stock bought with the proceeds of the sale 
of the land vested in the surviving sisters.—HARPERY. 
BAIRD, Ky., 358. W. Rep. 638. 

125. WITNESS—Party—Cross-examination.—Only two 
of the defendants answered in this case, and, on the 
trial of the issue between them and the plaintiffs, thé 
latter called for cross-examination, under the provit 
ions of section 5659, Gen. St. 1894, a third defendant, 
between whom and the plaintiffs there were no issues 
the plaintiffs having entered judgment against him by 
default: Held, that the plaintiffs were not, as a matte 
of right, entitled to so call and examine such defend: 
ant.—SUTER V. PAGE, Minn.,67 N. W. Rep. 67. 
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